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TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

Relating to
THE UNIFORM RULES OF EVIDENCE

Article VHI. Hearsay Evidence

The Uniform Rules of Evidence (hereinafter sometimes designated
as “URE’’) were promulgated by the National Conference of Com-
missioners on Uniform State Laws in 1953.! In 1956 the Legislature
authorized and directed the Law Revision Commission to make a study
to determine whether the Uniform Rules of Evidence should be enacted
in this State.

The tentative recommendation of the Commission on Article VIII
of the Uniform Rules of Evidence is set forth herein. This article,
consisting of Rules 62 through 66, relates to the admissibility of hear-
say evidence in proceedings conducted by or under the supervision of
a court.

GENERAL SCHEME OF URE RULES 62-66

The opening paragraph of URE Rule 63 provides:

Evidence of a statement which is made other than by a witness
while testifying at the hearing offered to prove the truth of the
matter stated is hearsay evidence and inadmissible except:

With one important qualification, hereafter discussed,? this para-
graph states the common law hearsay rule. Subdivisions (1) through
(31) of URE Rule 63 state a series of exceptions to the hearsay rule.
The comment of the Commissioners on Uniform State Laws on the
general scheme of URE Rule 63 is as follows:

This rule follows Wigmore in defining hearsay as an extra-judi-
cial statement which is offered to prove the truth of the matter
stated. . . . The policy of the rule is to make all hearsay, even
though relevant, inadmissible except to the extent that hearsay
statements are admissible by the exceptions under this rule. In no
instance is an exception based solely upon the idea of necessity
arising from the fact of the unavailability of the declarant as a
witness. . . . The traditional policy is adhered to, namely that the

1A copy of a printed pamphlet containing the Uniform Rules of Evidence may be
obtained from the National Conference of Commissioners on Uniform State Laws,
1155 East Sixtieth Street, Chicago 387, Illinois. The price of the pamphlet is 30
cents. The Law Revision Commission does not have copies of this pamphlet avail-
able for distribution.

2 See Comment of Commission to URE Rule 63 (opening paragraph), page 311.

(307)
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probative value of hearsay is not a mere matter of weight for the
trier of fact but that its having any value at all depends primarily
upon the cireumstances under which the statement was made. The
element of unavailability of the declarant or the fact that the
statement is the best evidence available is a factor in a very lim-
ited number of situations, but for the most part is a relatively
minor factor or no factor at all. Most of the following exceptions
are the expressions of common law exceptions to the hearsay rule.
‘Where there is lack of uniformity among the states with respect to
a particular exception a serious effort has been made to state the
rule which seems most sensible or which reflects the weight of
authority. . . . The exceptions reflect some broadening of scope as
will be noted in the comments under the particular sections. These
changes not only have the support of experience in long usage
in some areas but have the support of the best legal talent in the
field of evidence. Yet they are conservative changes and represent
a rational middle ground between the extremes of thought and
should be acceptable in any fact-finding tribunal, whether jury,
judge or administrative body.

It should be noted that the exceptions to the hearsay rule that are
set forth in the subdivisions to URE Rule 63 do not declare that the
evidence described is necessarily admissible. They merely declare that
such evidence is not inadmissible under the hearsay rule. If there is
some other rule of law—such as relevance or privilege—which makes
the evidence inadmissible, the court is not authorized to admit the
evidence merely because it falls within an exception to the hearsay rule.

REVISION OF URE RULES 62-66

The Commission tentatively recommends that URE Rules 62-66,
revised as hereinafter indicated, be enacted as the law in California.?
It will be seen that the Commission has concluded that many changes
should be made in URE Rules 62-66. In some cases the suggested
changes go only to language. In others, however, they reflect a con-
siderably different point of view on matters of substance from that
taken by the Commissioners on Uniform State Laws. In virtually all
such instances the rule proposed by the Commission is less liberal as
to the admissibility of hearsay evidence than that proposed by the
Commissioners on Uniform State Laws. Nevertheless, the tentative rec-
ommendation would make a broader range of hearsay evidence admis-
sible in the courts of this State than is now the case.

In the discussion which follows, the text of the Uniform Rule or a
subdivision thereof as proposed by the Commissioners on Uniform State
Laws is set forth and the amendments tentatively recommended by the
Commission are shown in strikeout type and italics. Bach provision
is followed by a comment which sets forth some of the major consider-
ations that influenced the recommendation of the Commission and ex-
plains those revisions that are not purely formal or otherwise self-
explanatory.

8 The final recommendation of the Commission will indicate the appropriate code
section numbers to be assigned to the rules as revised by the Commission.
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For a detailed analysis of the various rules and the California law
relating to hearsay, see the research study beginning on page 401.
This study was prepared by the Commission’s research consultant,
Professor James H. Chadbourn of the School of Law, University of
California at Los Angeles.

Rule 62. Definitions

RuLe 62. As used in Rule 63 and its exeeptions and in the folow-
ing rutes; Rules 62 through 66

(1) ‘‘Statement’’ means not only an oral or written expression but
also non-verbal conduct of a person intended by him as a substitute for
words in expressing the matter stated.

(2) ‘““‘Declarant’’ is a person who makes a statement.
(3) ‘‘Perceive’ means acquire knowledge through one’s ews senses.

(4) ‘‘Public Offeiad” officer or employee of a state or territory of the
United States >’ includes an offieinl of a pelitieal subdivision of sueh
state or territory and of o munieipality an officer or employee of :

(a) This State or any county, city, district, authority, agency or
other political subdivision of this State.

(b) Any other state or territory of the United States or any public
entity in any other state or territory that is substantially equivalent
to the public entities included wunder paragraph (a) of this subdi-
VISTON.

(5) “‘State’’ includes each of the United States and the Distriet of
Columbia.

€63 “A business” as used in exeeption (13> shall inelude every lkind
of business; profession; ion. calling oF ion of institutions,
wwhether earried on for profit or not:

(6) € Except as otherwise provided in subdivision (7) of this
rule, ‘‘unavailable as a witness’’ ineludes situations where means that
the witness declarant is :

(a) Exempted on the ground of privilege from testifying concern-
ing the matter to which his statement is relevant . ; ex

(b) Disqualified from testifying to the matter.; ez

(e) Dead or unable to be present or attend or to testify at the hearing
because of desth or then existing phisieal or mental luess; or age,
sickness, infirmity or tmprisonment.

(d) Absent beyond the jurisdiction of the court to compel appear-
ance by its process.; or

(e) Absent from the plaee of hearing beeanse and the proponent
of his statement dees not know and with dilicence has been been unable
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to aseertain his whereabouts: has exercised reasonable diligence but has
been unable to procure his attendance by subpoena.

(7) For the purposes of subdivision (6) of this rule, But a witness
declarant is not unavailable as a witness:

(a) If the judge finds that his the exemption, disqualification,
death, inability or absence of the declarant is due to the procurement
or wrongdoing of the proponent of his statement for the purpose of
preventing the witness declarant from attending or testifying ;; or
to the eulpable negleet of sueh party; or

(b) If unavailability is claimed under eleuse {&) of the preceding
paragraph because the declarant is absent beyond the jurisdiction of
the court to compel appearance by its process and the judge finds that
the deposition of the declarant could have been taken by the proponent
by the exercise of reasonable diligence and without undue hardship ;
or expense. and that the probable imporianee of the testimony is suech
a8 to justify the expense of toldng such deposition:

(8) ‘‘Former testimony’’ means:

(a) Testimony given wunder oath or affirmation as a witness in
a former hearing or trial of the same action or proceeding;

(b) Testimony given under oath or affirmation as a witness n
another action or proceeding conducted by or under the supervision of
a court or other official agency having the power to determine contro-
versies; and

(c) Testimony tn a deposition taken in compliance with law in
another action or proceeding.

COMMENT

This rule defines terms used in Rules 62-66. It has been consider-
ably revised in form in the interest of clarity of statement.

The significance of the definition of ‘‘statement’’ contained in URE
Rule 62(1) is discussed in the comment to the opening paragraph of
Rule 63.

URE Rule 62(6) has been omitted because ‘‘a business’’ is used only
in subdivisions (13) and (14) of Rule 63 and the term is defined there.

Rule 62 defines the phrase ‘‘unavailable as a witness,”” and this
phrase is used in URE Rules 62-66 to state the condition which must
be met whenever the admissibility of hearsay evidence is dependent
upon the present unavailability of the declarant to testify. The admis-
sibility of evidence under certain hearsay exceptions provided by exist-
ing California law is also dependent upon the unavailability of the
hearsay declarant to testify. But the conditions constituting unavail-
ability under existing law vary from exception to exception without
apparent reason. Under some exceptions the evidence is admissible if
the declarant is dead; under others, the evidence is admissible if the
declarant is dead or insane; under others, the evidence is admissible if
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the declarant is absent from the jurisdiction. For these varying stand-
ards of unavailability, Rule 62 substitutes a uniform standard.

The phrase ‘‘unable to attend or testify because of age, sickness, in-
firmity or imprisonment,’”” which has been substituted for somewhat
similar language in the URE standard of unavailability, is taken from
Code of Civil Procedure Section 2016(d) (3) (iii)—the 1957 discovery
statute.

The phrase ‘‘unavailable as a witness’’ as defined in Rule 62 includes,
in addition to cases where the declarant is physically unavailable (dead,
insane, or absent from the jurisdiction), situations in which the de-
clarant is legally unavailable, 7.e., where he is prevented from testifying
by a claim of privilege * or is disqualified from testifying. There is no
valid distinetion between admitting the statements of a dead, insane or
absent declarant and admitting those of one who is legally not available
to testify. Of course, if the out-of-court declaration is itself privileged,
the fact that the declarant is unavailable to testify at the hearing on
the ground of privilege will not make the declaration admissible. As has
been pointed out above, the exceptions to the hearsay rule that are set
forth in the subdivisions of Rule 63 do not declare that the evidence de-
seribed is necessarily admissible. They merely declare that such evi-
dence is not inadmissible under the hearsay rule. If there is some other
rule of law—such as privilege—which makes the evidence inadmissible,
the court is not authorized to admit the evidence merely because it falls
within an exception to the hearsay rule. Rules 62-66, therefore, will per-
mit the introduction of hearsay evidence where the declarant is unavail-
able because of privilege only if the declaration itself is not privileged
or inadmissible for some other reason.

The last clause of subdivision (7) has been deleted because it adds
nothing to the preceding language.

Subdivision (8) has been added to permit convenient use of the de-
fined term—*‘former testimony’’—in the former testimony exceptions,
Rule 63(3) and (3.1).

Rule 63. Hearsay Evidence Excluded—Exceptions

Opening Paragraph: General Rule Excluding Hearsay Evidence

RurLk 63. Evidence of a statement which is made other than by a
witness while testifying at the hearing and is offered to prove the truth
of the matter stated is hearsay evidence and 4s inadmissible except:

COMMENT

This provision prior to the word ‘‘except,’’ states the hearsay rule
in its classical form, with one qualification: because the word ‘‘state-
ment’’ is defined in Rule 62(1) to mean only oral or written expression
and assertive nonverbal conduct—i.e., nonverbal conduct intended by
the actor as a substitute for words in expressing a matter—it does not
define as hearsay at least some types of nonassertive conduct which our

¢« Under URE Rules 23-40, which will be the subject of a later recommendation of the
Commission, a privilege must be claimed by the holder, or by some person en-
titled to claim it for him, in order to be operative. Hence, under Rule 62, it will
be necessary for the privilege to be claimed before the court may find the
declarant unavailable on that ground.
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courts today would probably regard as amounting to extrajudicial
declarations and thus hearsay, e.g., the flight of X as evidence that he
committed a crime. The Commission agrees with the draftsmen of the
URE that evidence of nonassertive conduct should not be regarded as
hearsay for two reasons. First, such conduct, being nonassertive, does
not involve the veracity of the declarant; heuce, one of the principal
reasons for the hearsay rule—to exclude declarations where the veracity
of the declarant cannot be tested by cross-examination—does not apply.
Second, there is frequently a guarantee of the trustworthiness of the
inference to be drawn from such nonassertive conduct in that the
conduct itself evidences the actor’s own belief in and hence the truth
of the matter inferred. To put the matter another way, in such cases
actions speak louder than words.

The word ‘‘except’’ introduces 31 subdivisions drafted by the Com-
missioners on Uniform State Laws which define various exceptions to
the hearsay rule. These and several additional subdivisions added by
the Commission ,are commented npon individually below.

Subdivision (1): Previous Statement of Trial Witness

(1) A statement previously made b¥ a person who is present ab the
sible i made by deelarant while testifying as a witnesss A statement
made by a person who is a witness at the hearing, but not made at the
hearing, if the statement would have been admissible if made by him
while testifying and the statement :

(a) Is inconsistent with his testimony at the hearing and is offered
in compliance with Rule 225; or

(b) Is offered after evidence of a prior inconsistent statement or of
a recent fabrication by the witness has been received and the statement
18 one made before the alleged inconsistent statement or fabrication
and s consistent with his testimony at the hearing; or

(c) Concerns a matter as to which the witness has no present recol-
lection and s contained in a writing which (i) was made at a time
when the fact recorded in the writing actually occurred or was fresh
in the witness’s memory, (it) was made by the witness himself or under
his direction or by some other person for the purpose of recording the
witness’s statement at the time 1t was made, (111) is offered after the

5 Rule 22 will be the subject of a later study and recommendation by the Commission.
The rule as proposed by the Commissioners on Uniform State Laws is as follows:
“As affecting the credibility of a witness (a) in examining the witness as to a
statement made by him in writing inconsistent with any part of his testimony it
shall not be necessary to show or read to him any part of the writing provided
that if the judge deems it feasible the time and place of the writing and the
name of the person addressed, if any, shall be indicated to the witness; (b)
extrinsic evidence of prior contradictory statements, whether oral or written,
made by the witness, may in the discretion of the judge be excluded unless the
witness was so examined while testifying as to give him an opportunity to iden-
tify, explain or deny the statement; (c) evidence of traits of his character other
than honesty or veracity or their opposites, shall be inadmissible ; (d) evidence
of specific instances of his conduct relevant only as tending to prove a trait of
his character, shall be inadmissible.”
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witness testifies that the statement he made was a true statement of
such fact and (i) is offered after the writing is authenticated as an
accurate record of the statement.

COMMENT

The Commission recommends against adoption of Rule 63(1) of the
URE, which would make admissible any extrajudicial statement which
was made by a declarant who is present at the hearing and available
for cross-examination. URE 63(1) would permit a party to put in his
case through written statements earefully prepared in his attorney’s
office, thus enabling him to present a smoothly coherent story which
could often not be duplicated on direct examination of the declarant.
The prohibition against leading questions on direct examination would
be avoided and much of the protection against perjury provided by
the requirement that in most instances testimony be given under oath
in court would be lost. Inasmuch as the declarant is, by definition, avail-
able to testify in open court, the Commission does not believe that so
broad an exception to the hearsay rule is warranted.

The Commission recommends, instead, that the present law respecting
the admissibility of out-of-court declarations of trial witnesses be codi-
fied with some revisions. Accordingly, paragraph (a) restates the pres-
ent law respecting the admissibility of prior inconsistent statements
and paragraph (b) substantially restates the present law regarding the
admissibility of prior consistent statements except that in both in-
stances the extrajudicial declarations are admitted as substantive evi-
dence in the cause rather than, as at the present, solely to impeach the
witness in the case of prior inconsistent statements and, in the case of
prior consistent statements, to rebut a charge of recent fabrication. It
is not realistic to expect a jury to understand and apply the subtle dis-
tinetions taken in the present law as to the purposes for which the extra-
judicial statements of a trial witness may and may not be used. More-
over, when a party needs to use a prior inconsistent statement of a trial
witness in order to make out a prima facie case or defense, he should
be able to do so. In many cases the prior inconsistent statement is more
likely to be true than the testimony of the witness at the trial because
it was made nearer in time to the matter to which it relates and is less
likely to be influenced by the controversy which gave rise to the litiga-
tion.

Paragraph (c) makes admissible what is usually referred to as “‘past
recollection recorded.’”’ This paragraph makes no radical departure
from existing law, for its provisions are taken largely from the pro-
visions of Section 2047 of the Code of Civil Procedure. There are, how-
ever, two substantive differences between paragraph (c) and existing
California law:

First, our present law requires that a foundation be laid for the
admission of such evidence by showing (1) that the writing recording
the statement was made by the witness or under his direction, (2) that
the writing was made at a time when the fact recorded in the writing
actually oceurred or at such other time when the fact was fresh in the
witness’s memory and (3) that the witness ‘‘knew that the same was
correctly stated in the writing.”” Under paragraph (c), however, the
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writing may be made not only by the witness himself or under his direc-
tion but also by some other person for the purpose of recording the
witness’s statement at the time it was made. In addition, paragraph (c¢)
permits testimony of the person who recorded the statement to be used
to establish that the writing is a correct record of the statement. The
Commission believes that sufficient assurance of the trustworthiness of
the statement is provided if the declarant is available to testify that he
made a true statement and the person who recorded the statement is
available to testify that he accurately recorded the statement,

Second, under paragraph (c) the document or other writing embody-
ing the statement is itself admissible in evidence whereas under the
present law the declarant reads the writing on the witness stand and
the writing is not otherwise made a part of the record unless it is
offered in evidence by the adverse party.

Subdivision (2): Affidavits
(2) Aﬁmmmeﬁmmw&em&mm

CoMMENT
The Commission does not recommend the adoption of subdivision (2).
Rule 63(32) and Rule 66.1 will continue in effect the present statutes
which set forth the conditions under which affidavits are admissible.

Subdivision (3): Former Testimony Offered Against a Party
to the Former Action or Proceeding

(3)Subjeet%e%hesame}imi$&ﬁeas&ndebjeeﬁeﬂs&s%heugh%he
éeelafaﬂ%wefetesﬁ%yiﬂgmpef%ﬁ;{a}tesﬁmenyén%heﬁrmeia
@pesmeﬂ%akwmeemphaa%mhﬁhelwémm%wﬂsees
ﬁﬂds%h&e%heéee}&famismlable&saﬂmessa%%hehe&rm&
meemmmmwmamm
meemphaﬂeemshlawhﬁse&s%esﬁmenym%hema&eﬁaﬂeﬁher
&eﬁea;when(—i—}%hetesﬁmenyiseﬁeredagaiasﬁ&p&ﬂywhee&erediﬁ
mh&sew&beha&e&t—hefefmefeeeaﬁen;eragﬂms%%hes&eeemm
mte*es@e#suehpar—byu,er(—u—}theiss&eissueh%h&%%hemersepaﬁy
hag in the aetion in whieh the testimony is offered; Except as otherwise
provided in this subdivision, former testimony if the judge finds that
the declarant is unavailable as a witness and that:

(a) The former testimony is offered against a person who offered it
w evidence in his own behalf on the former occasion or against the suc-
cessor in interest of such person; or

(b) The party against whom the testimony s offered was a party to
the action or proceeding in which the testimony was given and had the
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right and opportunity for cross-examination with an interest and
motive similar to that which he has at the hearing, except that testi-
mony in a deposition taken in another action or proceeding and tests-
mony given in a preliminary examination in another criminal action
or proceeding is not admissible under this paragraph against the de-
fendant in a criminal action or proceeding unless it was receiwed in
evidence at the trial of such other action or proceeding.

Except for objections to the form of the question which were mot
made at the time the former testimony was given and objections based
on competency or privilege which did not exist at that time, the ad-
missibility of former testimony under this subdivision is subject to
the same limitations and objections as though the declarant were testify-
ng in person.

COMMENT

See Comment under Rule 63(3.1).

Subdivision (3.1): Former Testimony Offered Against a Person
Not a Party to the Former Action or Proceeding

(3.1) Except as otherwise provided in this subdivision, former testi-
mony if the judge finds that:

(@) The declarant is unavailable as a witness;

(b) The former testimony is offered in a civil action or proceeding
or against the people in a criminal action or proceeding; and

(¢) The issue is such that a party to the action or proceeding in
which the former testimony was given had the right and opportunity
for cross-examination with an interest and motive similar to that which
the party against whom the testimony is offered has at the hearing.

Except for objections based on competency or privilege which did
not exist at the time the former testimony was given, the admassibility
of former testimony under this subdivision 1s subject to the same lim-
itations and objections as though the declarant were testifying in
person.

COMMENT

The Commission recommends against the adoption of URE 63(3) (a).
This paragraph would make admissible as substantive evidence any
deposition taken ‘‘for use as testimony in the trial of the action in
which it is offered’’ without the necessity of showing the existence of
any such special circumstances as the unavailability of the deponent.
In 1957 the Legislature enacted a statute (Code Civ. Proe. §§ 2016-
2035) dealing comprehensively with discovery and the circumstances
and conditions under which a deposition may be used at the trial of
the action in which the deposition is taken. The provisions of the
statute respecting admissibility of depositions are narrower than URE
63(3(a). The Commission believes that it would be unwise to recom-
mend substantive revision of the 1957 discovery legislation before sub-



316 CALIFORNTA LAW REVISION COMDMISSION

stantial experience has been had thereunder. Rule 63(32) and Rule 66.1
will continue in effect the existing law relating to the use of a deposi-
tion as evidence at the trial of the action in which the deposition is
taken.

Under existing law, the admissibility of depositions in other actions
1s apparently governed by the former testimony exception to the hear-
say rule contained in subdivision 8 of Code of Civil Procedure Section
1870. Under the Uniform Rules as revised by the Commission, the
admissibility of depositions in other actions will be governed by the
former testimony exception contained in subdivisions (3) and (3.1)
of Rule 63.

The Commission recommends a modification of URE 63(3) (b). URE
63(3) (b) has two important preliminary qualifications of admissibil-
ity: (1) the declarant must be unavailable as a witness and (2) the
testimony is subject to the same limitations and objections as though
the declarant were testifying in person. The Commission recommends
that the first qualification be retained but that the second be modified
in two respects: (1) to provide that in most cases where former testi-
mony is offered against a party who was also a party to the former
action any objection to the form of a question that was not made at the
time the former testimony was given is waived; and (2) to make clear
that the validity of objections based on competency or privilege is to
be determined by reference to the time the former testimony was given.
Existing California law is not clear on this latter point; some Califor-
nia decisions indicate that competency and privilege are to be deter-
mined as of the time the former testimony was given but others indi-
cate that competency and privilege are to be determined as of the time
the former testimony is offered in evidence.

To accommodate this revision, the Commission has proposed two
subdivisions dealing with former testimony : subdivision (3) which
covers former testimony offered against a person who was a party
to the proceeding in which the former testimony was given and sub-
division (3.1) which covers former testimony offered against a person
who was not a party to such proceeding but whose motive for eross-
examination is similar to that of a person who had the right and oppor-
tunity to cross-examine the declarant at the time the former testimony
was given.

These provisions narrow the scope of the former testimony exeception
to the hearsay rule proposed by the Commissioners on Uniform State
Laws. Nevertheless, they go beyond existing California law, which
admits testimony taken in another legal proceeding only if the pro-
ceeding was a former action between the same parties or their pred-
ecessors in interest, relating to the same matter, or was a former trial
or a preliminary hearing in the action or proceeding in which the
testimony is offered. However, under the provisions recommended by
the Commission the former testimony is admissible only if the party
against whom it is offered previously offered it in his own behalf or if
a party to the previous action had the right and opportunity to eross-
examine the declarant at the time the former testimony was given with
an interest and motive similar to that which the person against whom
the evidence is offered has at the hearing. Thus, for example, testimony
contained in a deposition that was taken, but not offered in evidence
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at the trial, in a different action would be excluded if the judge deter-
mined that the deposition was taken for discovery purposes and that
a party did not subject the witness to a thorough cross-examination in
order to avoid a premature revelation of the weaknesses in his testi-
mony or in the adverse party’s case. In such a situation, the interest
and motive for cross-examination on the previous occasion would have
been substantially different from the interest and motive of the party
against whom such evidence is being offered at the trial of another
action.

In these subdivisions, there are two limitations on the extent to which
former testimony may be used in a eriminal case :

(1) Under subdivision (3)(b) former testimony that was given at
a preliminary hearing of a eriminal action other than the action in
which it is offered and former testimony in a deposition taken in an-
other action or proceeding are inadmissible against the defendant in a
eriminal case unless such former testimony was also introduced at the
trial of the other action. This exception to the general rule stated in
subdivision (3)(b) insures that the person accused of erime will have
an adequate opportunity to cross-examine the witnesses against him.

(2) Former testimony is admissible under subdivision (3.1) only
against the prosecution in eriminal cases. This limitation has been made
to preserve the right of a person accused of crime to confront and
cross-examine the witnesses against him. When a person’s life or liberty
is at stake—as it is in a criminal trial-—the Commission does not
believe that the accused should be compelled to rely on the fact that
another person has had an opportunity to cross-examine the witness.

Even with these limitations, these subdivisions will permit a broader
range of hearsaysto be introduced against the defendant in a criminal
action than is permitted under existing California law. Under the
existing law as contained in Penal Code Section 686, former testimony
is admissible against the defendant in a eriminal action only if the
former testimony was given in the same action—at the preliminary
hearing, in a deposition or in a prior trial of the action.

Subdivision (4): Contemporaneous and Spontaneous Statements
(4) A statement :

(a) Which the judge finds was made while the declarant was per-
ceiving the act, condition or event er eondition which the statement
narrates, describes or explains ;- or

(b) Which the judge finds was made while the declarant was under
the stress of a mervous exeitement eaused by such pereeption; or (1)
purports to state what the declarant perceived relating to an act, con-
dition or event which the statement narrates, describes or explains and
(@) was made spontaneously while the declarant was under the stress of
excitement caused by such perception.

e} If the declarant is unavailable as a witness; & statement narrat-
ing. d hine or Lisnine an or Yot Lieh the sud
finds was made by the deelarant at o time when the matber had been
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made in good faith prier to the eommencement of the aetion:

COMMENT

Paragraph (a) may go beyond existing law. There is an adequate
guarantee of the trustworthiness of such statements in the contempo-
raneousness of the declarant’s perception of the act, condition or event
and his narration of it; in such a situation there is obviously no prob-
lem of recollection and virtually no opportunity for fabrication.

Paragraph (b), as revised, is a codification of the existing exception
to the hearsay rule which makes excited statements admissible. The ra-
tionale of this exception is that the spontaneity of such statements and
the declarant’s state of mind at the time when they are made provide
an adequate guarantee of their trustworthiness.

Paragraph (c) has been deleted. This paragraph would make the
statements with which it is concerned admissible only when the declar-
ant is unavailable as a witness; hence its rejection will doubtless exclude
the only available evidence in some cases where, if admitted and be-
lieved, such evidence might have resulted in a different decision. The
Commission recommends such rejection, however, for the reason that
the paragraph would make routinely taken statements of witnesses in
personal injury actions admissible whenever such witnesses are unavail-
able at the trial. Both the authorship (in the sense of reduction to
writing) and the accuracy of such statements are open to considerable
doubt. Moreover, as such litigation and preparation therefor is rou-
tinely handled, defendants are more often in possession of statements
meeting the specifications of paragraph (¢) than are plaintiffs; and it
is undesirable thus to weight the scales in a type of action which is so
predominant in our courts.

Subdivision (5): Dying Declarations

(5) A statement by a person unavailable as a witness beeause of his
death since deceased if the judge finds that it would be admissible if
made by the declarant at the hearing and was made under a sense of
impending death, voluntarily and in good faith and while the deelarant
wes eonseious of his impending death and believed in the belief that
there was no hope of his recovery . +

COMMENT

This is a broadened form of the well-established exception to the
hearsay rule which makes dying declarations admissible, The existing
law—Code of Civil Procedure Section 1870(4) as interpreted by our
courts—makes such declarations admissible only in eriminal homicide
actions and only when they relate to the immediate cause of the declar-
ant’s death. The rationale of the exception—that men are not apt to
lie in the shadow of death—is as applicable to any other declaration
that a dying man might make as it is to a statement regarding the
immediate cause of his death. Moreover, there is no rational basis for
differentiating, for the purpose of the admissibility of dying declara-
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tions, between civil and criminal actions or among various types of
criminal actions.

The term ‘‘since deceased’’ has been substituted for ‘‘unavailable
as a witness because of his death’’ so that the question whether the
proponent caused the declarant’s death to prevent him from testifying
may not be considered in determining the admissibility of the declara-
tion. (See URE 62(7) (a) as revised.) If a dying declaration would tend
to exonerate the proponent of the evidence, the declaration should not
be withheld from the jury even though there is other evidence from
which the judge might infer that the proponent caused the declarant’s
death to prevent him from giving ineriminating testimony.

The Commission has rearranged and restated the language relating
to the declarant’s state of mind regarding the impendency of death,
substituting the language of Code of Civil Procedure Section 1870(4)
for that of the draftsmen of the URE. It has also added the require-
ment that the statement be one that would be admissible if made by the
declarant at the hearing, since in the absence of this requirement the
declarant’s conjecture as to the matter in question might be held to
be admissible.

Subdivision (6): Confessions

(6) In a eriminal proceeding as against the aceused; o previous state-
ment by him relative to the offense charged if; and only if; the judege
finds thet the seeused when making the statement was eonseious and
Bot indueed to make the statement {a) under compulsion or by inflie-
tion or threats of infliction of suffering upen him or another; or by
prolonged interrogation under sueh ecireumstanees as io render the
to be taken by a publie effieinl with reference to the erime; likely %o
eatise the aceused to make sueh & statement falsely; and made by a
persen whom the aeeused reasonably believed to have the power op
authority to exeente the sames As against the defendant in a criminal
action or proceeding, a previous statement by him relative to the
offense charged, but only if the judge finds that the statement was
made freely and voluntarily end was not made:

(a) Under circumstances likely to cause the defendant to make a
false statement ; or

(b) Under such circumstances that it is inadmissible under the Con-
stitution of the United States or the Constitution of this State; or

(¢) During a period while the defendant was illegally detained by a
public officer or employee of the United States or a state or territory
of the United States.

COMMENT

As revised by the Commission, paragraphs (a) and (b) and the pre-
liminary language of this subdivision substantially restate the existing



320 CALIFORNTA LAW REVISION COMMISSION

law governing the admissibility of defendants™ confessions and admis-
sions in criminal actions or proceedings.

Paragraph (a) states a principle which is not only broad enough
to encompass all the situations covered by URE 63(6) but has the
additional virtue of covering as well analogous situations which, though
not within the letter of the more detailed language proposed by the
draftsmen of the URE, are nevertheless within its spirit.

Paragraph (b) is technically unnecessary. For the sake of complete-
ness, however, it is desirable to give express recognition to the fact
that any rule of admissibility established by the Legislature is subject
to the requirements of the Federal and State constitutions.

Paragraph (c) states a condition of admissibility that now exists in
the federal courts but which has not been applied in the California
courts. This paragraph will grant an accused person a substantial pro-
tection for his statutory right to be brought before a magistrate
promptly, for the rule will prevent the State from using the fruits of
the illegal eonduct of law enforcement officers. The right .of prompt
arraignment is granted to assure an accused the maximum protection
for his constitutional rights. Paragraph (¢) will implement this purpose
by depriving law enforcement officers of an incentive to violate the ac-
cused’s right to be brought quickly within the protection of our judicial
system.

Subdivision (7): Admissions by Parties

(7) As against himself in either his individual or representative
capacity, a statement by a person who is a party to the a civil action
or proceeding whether such statement was made in his individual or a
representative capacity . and if the latter; who was aeting in sueh rep-

COMMENT

This exception merely restates existing law. The subdivision has
been made applicable only in a civil action or proceeding, since the
admissibility of admissions in criminal actions is governed by subdi-
vision (6).

The URE provision that an extrajudicial statement is admissible
against a party appearing in a representative capacity only if the state-
ment was made by him while acting in such capacity has been omitted.
The basis of the admissions exception to the hearsay rule is that because
the statements are the declarant’s own he does not need to cross-
examine. Moreover, a party has ample opportunity to deny, explain
or qualify the statement in the course of the proceeding. These con-
siderations apply to any extrajudicial statement made by one who is
a party to a judicial action or proceeding either in a personal or in a
representative capacity. More time might be spent in many cases in
trying to ascertain in what capacity a particular statement was made
than could be justified by whatever validity the distinetion made by
the draftsmen of the URE might be thought to have.
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Subdivision (8): Authorized and Adoptive Admissions

(8) As against a party, a statement :

(a) By a person authorized by the party to make a statement or
statements for him concerning the subject matter of the statement ;; or

(b) Of which the party , with knowledge of the content thereof , has,
by words or other conduct : manifested his adoption or his belief in its
truth . +

COMMENT

This exception restates in substance the existing law with respect to
authorized and adoptive admissions.

Subdivision (9): Vicarious Admissions

(9) As against a party, a statement which would be admissible if
made by the declarant at the hearing if :

(a) The statement is that of an agent, partner or employee of the
party and (i) the statement concerned a matter within the scope of an
ageney or emplovment of the deelarant for the purety and the agency,
partnership or employment and was made before the termination of
such relationship, and (ii) the statement is offered after, or in the
Judge’s discretion subject to, proof by independent evidence of the
existence of the relationship between the declarant and the party; or

(b) the party and the deelarant were participating in a plan teo
eommit & erime of & eivil wrong and the statement was relevant to the
eﬁeeaﬂébe#efei%seemple%ee*eeﬂﬁeﬁefe%heftefméﬁ-&éeﬁ;ﬂw state-
ment is that of a co-conspirator of the party and (i) the statement
was made prior to the termination of the conspiracy and in furtherance
of the common object therecof and (i) the statement is offered after
proof by independent evidence of the existence of the conspiracy and
that the declarant and the party were both parties to the conspiracy
at the time the statement was made; or

(e) In a civil action or proceeding, the liability, obligation or duty
of the declarant is in issue one of the isswes between the party and the
proponent of the evidence of the statement is a legal Labilitv of the
deelarant | and the statement tends to establish that liability , obligation
or duty.

CoMMENT

URE Rule 63(8) (a) makes authorized extrajudicial statements ad-
missible. Paragraph (9) (a) goes beyond this, making admissible against
a party specified extrajudicial statements of an agent, partner or
employee, whether or not authorized. A statement is admitted under
paragraph (9)(a), however, only if it would be admissible if made by
the, declarant at the hearing whereas no such limitation is applicable
to authorized admissions.
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_ The practical scope of paragraph (a) is quite limited. If the declarant
Is unavailable at the trial, the self-inculpatory statements which it
covers would be admissible under URE 63(10) because they would be
against the declarant’s interest. Where the declarant is a witness at the
trial, many other statements covered by paragraph (a) would be admis-
sible as inconsistent statements under URE 63(1). Thus, paragraph (a)
has independent significance only as to noninculpatory statements of
agents, partners and employees who do not testify at the trial as to the
matters within the scope of the agency, partnership or employment.
For example, the chauffeur’s statement following an accident, ‘‘It
wasn’t my fault; the boss lost his head and grabbed the wheel,’’ would
be inadmissible as a declaration against interest under subdivision (10),
it would be inadmissible as an authorized admission under subdivision
((98)), but it would be admissible under paragraph (a) of subdivision

There are two justifications for the narrow exception provided by
paragraph (a). First, because of the relationship which existed at the
time the statement was made, it is unlikely that the statement would
have been made unless it were true. Seecond, the existence of the rela-
tionship makes it highly likely that the party will be able to make an
adequate investigation of the statement without having to resort to
cross-examination of the declarant in open court.

Paragraph (a) has been revised in order to make clear that the
relationship between the party and the declarant must be established
by independent evidence. The revised language substantially restates
existing California law as found in Section 1870(5) of the Code of
Civil Procedure. The revised paragraph is, however, somewhat more
liberal than the existing California law; it makes admissible not only
statements that the principal has authorized the agent to make but
also statements that concern matters within the scope of the agency.
Under existing California law only the former statements are ad-
missible.

Paragraph (b) relates to the admissibility of hearsay statements of
co-conspirators against each other, The Commission has substituted for
the provision proposed by the Commissioners on Uniform State Laws
language which restates existing California law as found in Section
1870(6) of the Code of Civil Procedure. The revised language makes
clear that the conspiracy must be established by independent evidence
before the statement of the co-conspirator may be admitted. Under
paragraph (a) as revised by the Commission, the court may in its
diseretion receive the agent’s statement in evidence subject to the later
introduction of independent evidence establishing the relationship be-
tween the declarant and the party. Under paragraph (b), however, the
court is not granted this diseretion to preclude the possibility that the
co-conspirators’ statements may be improperly used by the trier-of-fact
to establish the fact of the conspiracy and, in cases where the conspiracy
is not ultimately established, to prevent the prejudicial effect this gvi-
dence may have upon the trier-of-fact in resolving the question of guilt
on other erimes with which the defendant is charged.

Paragraph (c) restates in substance the existing California law,
which is found in Section 1851 of the Code of Civil Procedure, except
that paragraph (ec), as revised, limits this exception to the hearsay
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rule to civil actions or proceedings. Most cases falling within this excep-
tion would also be covered by URE Rule 63(10) which makes admissible
declarations against interest. However, to be admissible under URE
63(10) the statement must have been against the declarant’s interest
when made whereas this requirement is not stated in paragraph (e).
Moreover, the statement is admissible under paragraph (c) irrespective
of the availability of the declarant whereas under revised Rule 63(10)
the statement is admissible only if the declarant is unavailable as a
witness. Some of the evidence falling within this exception, would also
be admissible under URE Rule 63(21) which makes admissible against
indemnitors and persons with similar obligations judgments establish-
ing the liability of their indemnitees.

Subdivision (21.1) supplements the rule stated in paragraph (e). It
permits the admission of judgments against a third person when one
of the issues between the parties is the liability, obligation or duty of
the third person and the judgment determines that liability, obligation
or duty. Together, paragraph (c¢) and subdivision (21.1) codify the
holdings of the cases applying Code of Civil Procedure Section 1851.

Subdivision (10): Declarations Against Interest

(10) Subjeet to the Limitations of exeeptions {6); If the declarant
18 not a party to the action or proceeding and the Judge finds that the
declarant 1s unavailable as @ witness and had sufficient knowledge of
the subject, a statement which the judge finds was at the time of the
assertion statement so far contrary to the declarant’s pecuniary or
proprietary interest or so far subjected him to the risk of civil or
criminal liability or so far rendered tended to render invalid a elaim
by him against another or created such risk of making him an object
of hatred, ridicule or social disapprevat disgrace in the community that
a reasonable man in his position would not have made the statement
unless he believed it to be true, except that a statement made while
the declarant was in the custody of a public officer or employee of the
United States or a state or territory of the United States is not admis-
sible under this subdivision against the defendant in a criminal action
or proceeding. +

COMMENT

Insofar as this subdivision makes admissible a statement which was
against the declarant’s pecuniary or proprietary interest when made,
it restates in substance the common law rule relating to declarations
against interest exeept that the common law rule is applicable only
when the declarant is dead. The California rule on declarations against
interest, which is embodied in Sections 1853, 1870(4) and 1946 of the
Code of Civil Procedure, is perhaps somewhat narrower in scope than
the common law rule.

The justifications for the common law exception are necessity, the
declarant being dead, and trustworthiness in that men do not ordinarily
make false statements against their pecuniary or proprietary interest.
The Commission believes that these justifications are sound and that
they apply equally to the provisions of subdivision (10) which broaden
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the common law exception. Unavailability for other causes than death
creates as great a necessity to admit the statement. Reasonable men are
no more likely to make false statements subjecting themselves to eivil
or criminal liability, rendering their claims invalid, or subjecting them-
selves to hatred, ridicule or social disgrace than they are to make false
statements against their pecuniary or proprietary interest.

URE 63(10) has been revised (1) to limit its scope to nonparty de-
clarants (incidentally making the cross reference to exception (6)
unnecessary) ; (2) to write into it the present requirement of Code of
Civil Procedure Section 1853 that the declarant have ‘‘sufficient knowl-
edge of the subject’’; (3) to condition admissibility on the unavail-
ability of the declarant; and (4) to prohibit the use of such a declara-
tion against the defendant in a criminal case if the declarant was
in custody when the statement was made.

Subdivision (11): Voter’s Statements

1 A statement by a voter coneerning his gualifieations to vobe on

COMMENT

This exception is not recognized at present in California. There is
neither a pressing necessity for the exception nor a sufficient guarantee
of the trustworthiness of the statements that would be admissible
under it.

Subdivision (12): Statements of Physical or Mental Condition of Declarant
(12) Unless the judge finds it was made in bad faith, a statement of :

(@) The declarant’s a3 then existing state of mind, emotion or phys-
ical sensation, including statements of intent, plan, motive, design,
mental feeling, pain and bodily health, but except as provided in para-
graphs (b), (¢) and (d) of this subdivision not including memory or
belief to prove the fact remembered or believed, when such & mental or
physical condition is in issue or is relevant to prove or explain acts or
conduct of the declarant .; er

(b) A declarant who is unavailable as a witness as to his state of
mind, emotion or physical sensation at a time prior to the statement to
prove such prior state of mind, emotion or physical sensation when it
is itself an issue in the action or proceeding but not to prove any fact
other than such state of mind, emotion or physical sensation.

by (¢) The declarant’s previous symptoms, pain or physical sensa-
tion, made to a physician consulted for treatment or for diagnosis with
a view to treatment, and relevant to an issue of declarant’s bodily
condition . +

(d) A declarant who is unavailable as a witness that he has or has
not made a will, or has or has not revoked his will, or that identifies his
wall.
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COMMENT

Paragraphs (a) and (d) restate existing California law in substance.
Paragraph (d) is, of course, subject to the provisions of Sections 330
and 351 of the Probate Code which relate to the establishment of the
content of a lost or destroyed will.

Paragraph (b), too, restates a principle now found in the decisions
of California courts. Declarations of a previous mental state are now
admitted to prove the previous mental state, but they are generally
considered inadmissible to prove any fact other than the previous
mental state. For example, the statement of the driver of an automobile
indicating that he knew there were narcotics in the car at a prior
time has been held admissible to prove that he had knowledge of the
presence of the narcotics, but the same statement was said to be
inadmissible to prove the actual presence of the narcotics. The courts
have justified the admission of this kind of statement to prove the prior
mental state upon the theory that there is a sufficient continuity of
mental state so that a declaration showing the declarant’s then existing
belief concerning the previous mental state is relevant to determine
what the previous mental state was. Under this rationalization, and
under the state of mind exception as stated in paragraph (a), it is pos-
sible that a distinction might be drawn between substantially equivalent
statements on the basis of the particular words used. For example, if
the issue is whether a deed was given to another person with intent to
pass title, a statement by the donor that he does not own the property
in question or a statement by the donor that the donee does own the
property in question would. be admissible as evidence of his present
state of mind which would be relevant to show the previous intent to
pass title. However, it is possible that the statement by the donor, ‘I
gave that property to B,”’ might be excluded because the words on the
surface do not show present state of mind but show merely memory of
past events. To preclude the drawing of any such distinetion, paragraph
(b) abandons the ‘‘continuity of state of mind’’ rationalization for the
admission of declarations which show a previous mental state and pro-
vides directly for the admission of such declarations to prove the
previous mental state. Of course, under paragraph (b) the donor’s
statement would be admissible only to show the prior intent; it could
not be used to prove that he had executed and delivered the deed.

In another respect, though, paragraph (b) narrows the state of mind
exception as presently declared by the California courts. In a recent
eriminal case, the California Supreme Court permitted a murder vie-
tim’s statements reporting threats by the defendant to be introduced
to show the state of mind of the declarant—to show the declarant’s fear
of the defendant—when the purpose of showing that state of mind was
not merely to show the declarant’s fear, but to give rise to the inference
that the defendant engaged in acts which caused the fear. Previously,
the courts uniformly had held that state of mind evidence could not
be used to prove past acts, either of the declarant or of any other per-
son. Paragraph (b) restores this limitation by permitting a statement
of a past state of mind to be used to prove only that state of mind when
the state of mind of the declarant is itself an issue and forbidding a
statement of past state of mind to be used to prove any other fact. In
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this respect, paragraph (b) supplements paragraph (a) which does not
permit evidence of a present memory or belief to be used to prove the
fact remembered or believed. These limitations are necessary to preserve
the hearsay rule; without them statements of past events could be used
as evidence of the occurrence of the events merely by a process of cir-
cuitous reasoning and the rule would be absorbed by the exception.

Paragraph (c) states a new exception to the hearsay rule. While
testimony may now be given relating to extrajudicial statements of the
type deseribed, it is received solely as the basis for an expert’s opinion
and not as substantive evidence. The Commission believes that the cir-
cumstances in which such statements are made provide a sufficient
guarantee of their trustworthiness to justify admitting them as an
exception to the hearsay rule.

The provision that a statement covered by subdivision (12) is not
admissible if the judge finds that it was made in bad faith is a desirable
safeguard. It is no more restrictive than the discretion presently given
to the trial judge insofar as statements covered by paragraph (a) are
concerned.

Subdivision (13): Business Records

(13) Weitings offered as memoranda or reeords of aets; eonditions
oF events to prove the faets stated therein; if the judge finds that they
were made in the regular eourse of a business ab or aboub the time of
preparation were sueh as to indieate their trustworthinesss A writing
offered as a record of an act, condition or event if the custodian or
other qualified witness testifies to its identity and the mode of its
preparation and if the judge finds that it was made in the regular
course of a business, at or near the time of the act, condition or event,
and that the sources of information, method and time of preparation
were such as to indicate its trustworthiness. As used in this subdivision,
““a business’’ includes every kind of business, governmental activity,
profession, occupation, calling or operation of institutions, whether
carried on for profit or not.

COMMENT

This is the ‘“business records’’ exception to the hearsay rule as stated
in language taken from the Uniform Business Records as Evidence
Act which was adopted in California in 1941 (Sections 1953e-1953h
of the Code of Civil Procedure) rather than the slightly different lan-
guage now proposed by the Commissioners on Uniform State Laws. If
there is any difference in substance between the two provisions, it is
preferable to continue with existing law which appears to have pro-
vided an adequate business records exception to the hearsay rule for
nearly 20 years. This subdivision does not, however, include the lan-
guage of Section 1953f.5 of the Code of Civil Procedure because that
section is not contained in the Uniform Act and inadequately attempts
to make explicit the liberal case-law rule that the Uniform Act permits
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admission of records kept under any kind of bookkeeping system,
whether original or copies, and whether in book, card, looseleaf or some
other form. The case-law rule is satisfactory and Section 1953f.5 may
have the unintended effect of limiting the provisions of the Uniform
Act.

The words ‘‘governmental activity’’ have been added to the defini-
tion of ‘‘a business’’ so that it will be clear that records maintained
by any governmental agency, including records maintained by other
states and the federal government, are admissible if the foundational
requirements are met. This addition reflects existing California law,
for the Uniform Business Records as Evidence Act has been construed
to be applicable to governmental records.

Subdivision (14): Absence of Entry in Business Records

(14) Evidence of the absence of & memorandum or reeord from the
memorands op records of a business (as defined in subdivision (13) of
this rule) of a record of an asserted act, event er condition ; or event,
to prove the non-occurrence of the act or event, or the non-existence
of the condition, if the judge finds that :

(a) It was the regular course of that business to make suek memeo-
randa records of all such acts, events er conditions or events, at or near
the time thereof or within & reasenable time thereafter of the act, con-
dition or event , and to preserve them; and

(b) The sources of information and method and time of preparation
of the records of that business are such as to indicate that the absence
of a record of an act, condition or event warranis an inference that
the act or event did mot occur or the condition did not exist.

COMMENT

The evidence admissible under this subdivision is now admissible in
California.

Subdivision (15): Reports of Public Officers and Employees

455 Subjeeb to Rude 64 weritten reports or findings of faet made by
& publie offieinl of the United States or of a state or territery of the
perform the aet reported; or {b) to observe the aet; condition or event
reported; or {e) to investigate the faets conecerning the aet; condition
or evend and to make findings or draw conelusions based on sueh in-
vestigations A wriling offered as a record or report of an act, condition
or event if the judge finds that:

(a) The writing was made by and within the scope of duty of a
pubdlic officer or employee of the United States or a state or territory
of the United States;
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(b) The writing was made at or near the time of the act, condition
or event; and

(¢) The sources of information and method of preparation are such
as to indicate its trustworthiness.

COMMENT

Subdivision (15) has been revised to restate in substance the existing
California law as found in Code of Civil Procedure Sections 1920 and
1926 as they have been interpreted by our courts.

Paragraphs (a) and (b) as proposed in the URE permitted the ad-
mission of official reports only if the officer who made the report had
personal knowledge of the facts reported. Under existing California
law, an official record or report may be admitted even though the
public officer making the record or report does not have personal
knowledge of the facts if a person with such personal knowledge re-
ported the facts to the public officer pursuant to a legal or official duty.
No reason is apparent for limiting this exception to the hearsay rule
as proposed in the URE.

Paragraph (c) as proposed in the URE would permit the introdue-
tion of police reports based on statements of witnesses interviewed at
the scene of an accident and other official reports of a similar nature.
Such reports are not admissible now because they are not based upon
statements made to the reporting officer pursuant to a legal or official
duty. There is not a sufficient guarantee of the trustworthiness of such
reports or findings to warrant their admission into evidence.

The evidence that is admissible under this subdivisien as revised is
also admissible under subdivision (13), the business records exception.
However, subdivision (13) requires a witness to testify as to the iden-
tity of the record and its mode of preparation in every instance. Under
subdivision (15), as under existing law, the court may admit an official
record or report without requiring a witness to testify as to its identity
and mode of preparation if the court has judicial notice or if sufficient
independent evidence shows that the record or report was prepared in
such a manner as to assure its trustworthiness.

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64. (See the comment
on Rule 64.)

Subdivision (16): Reports of Vital Statistics

(16) Subjeet to Rule 64; Writings made as a record; or report es
finding of faet of o birth, fetal death, death or marriage , if the judge
finds that &) the maker was authorized by statute to perform: to the
writing; and was required by statute to file the writing in a designated
public office & written report of speeified matters relating to the per-
formanee of such funetions; and {b) the writing was made and filed as
so required by the statute .-
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COMMENT

This subdivision, as proposed in the URE, states too broad an exceep-
tion to the hearsay rule in view of the great number and variety of
reports that must be filed with various administrative agencies.

The subdivision as revised is limited to official reports concerning
birth, death and marriage. Reports of such events occurring within
California are now admissible under the provisions of Section 10577
of the Health and Safety Code. The revised subdivision will broaden
the exception to include similar reports from other jurisdictions.

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64. (See the com-
ment on Rule 64.)

Subdivision (17): Content of Official Record

(17) Subjeet to Rule 64; (a) If meeting the requirements of authen-
tication under Rule 68, to prove the content of the zeeord ¢ writing in
the custody of a public officer or employee, a writing purporting to be
a copy thereof. of an official reeord or of an entry therein;

(b) If meeting the requirements of authentication under Rule 69, to
prove the absence of a record in a specified office, a writing made by the
public officer or employee who is the official custodian of the effeial
records of the in that office ; reciting diligent search and failure to find
such record . 4

CoMMENT

Paragraph (a) makes it possible to prove the content of a writing
in the custody of a public officer or employee by hearsay evidence in
the form of a writing purporting to be a copy thereof, provided the
copy meets the requirements of authentication under Rule 68.6 It should
be noted that paragraph (a) does not make the content of the writing
admissible; warrant for its admission must be found in some other
exception to the hearsay rule.

Paragraph (b) makes it possible to prove the absence of a record in
an office by hearsay evidence in the form of a writing made by the
official custodian thereof stating that no such record has been found

% Rule 68 will be the subject of a later study and recommendation by the Law Re-
vision Commission. The rule as proposed by the Commissioners on Uniform
State Laws is as follows: “A writing purporting to be a copy of an official
record or of an entry therein, meets the requirement of authentication if (a) the
judge finds that the writing purports to be published by authority of the nation,
state or subdivision thereof, in which the record is kept; or (b) evidence has
been introduced sufficient to warrant a finding that the writing is a correct
copy of the record or entry; or (c) the office in which the record is kept is within
this state and the writing is attested as a correct copy of the record or entry
by a person purporting to be an officer, or a deputy of an officer, having the legal
custody of the record; or (d) if the office is not within the state, the writing is
attested as required in clause (c¢) and is accompanied by a certificate that such
officer has the custody of the record. If the office in which the record is kept
is within the United States or within a territory or insular possession subject to
the dominion of the United States, the certificate may be made by judge of a
court of record of the district or political subdivision in which the record is
kept, authenticated by the seal of the court, or may be made by any public
officer having a seal of office and having official duties in the district or political
subdivision in which the record is kept, authenticated by the seal of his office.
If the office in which the record is kept is in a foreign state or country, the cer-
tificate may be made by a secretary of an embassy or legation, consul general,
consul, vice consul, or consular agent or by any officer in the foreign service
of the United States stationed in the foreign state or country in which the record
is kept, and authenticated by the seal of his office.”
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after a diligent search, provided the writing meets the requirements of
authentication under Rule 69.7 The phrase ‘‘official records of the
office” in this paragraph of the original URE rule has been modified
to avoid ambiguity and a possible interpretation which is more restrie-
tive than is desirable.

Both exceptions are justified by the likelihood that such statements
made by custodians of such writings are accurate and by the necessity
of providing a simple and inexpensive method of proving such facts.

The cross reference to URE 64 has been deleted because the Commis-
sion does not recommend approval of Rule 64. (See the comment on
Rule 64.)

Subdivision (18): Certificate of Marriage

(18) Subjeet to Rule 64 eertifieates A certificate that the maker
thereof performed a marriage ceremony, to prove the truth of the
reeitals thereof fact, time and place of the marriage, if the judge finds
that :

(a) The maker of the certificate was, at the time and place certified
as the time and place of the marriage , was authorized by law to per-
form marriage ceremonies ;; and

(b) The certificate was issued at that time or within a reasonable
time thereafter . 4
CoMMENT

This exception is broader than existing California law, which is
found in Sections 1919a and 1919b of the Code of Civil Procedure.
These sections are limited to church records and hence, as respects mar-
riages, to those performed by clergymen. Moreover, they establish an
elaborate and detailed authentication procedure whereas certificates
made admissible by subdivision (18) need only meet the general au-
thentication requirement of Rule 67 that ‘‘ Authentication may be by
evidence sufficient to sustain a finding of . . . authenticity . . .”

It seems unlikely that this exception would be utilized in many cases
both because it will be easier to prove a marriage by the official record
thereof under Health and Safety Code Section 10577 and because such
evidence is likely to have greater weight with the jury. Where the cele-
brant’s certificate is offered, however, it should be admissible. The fact
that the certificate must be one made by a person authorized by law to
perform marriages and that it must meet the authentication require-
ment of Rule 67 provides sufficient guarantees of its trustworthiness to
warrant this exception to the hearsay rule.

The cross reference to URE Rule 64 has been deleted because the
Commission does not recommend approval of Rule 64. (See the com-
ment on Rule 64.)

"Rule 69 will be the subject of a later study and recommendation by the Law Re-
vision Commission. The rule as proposed by the Commissioners on Uniform
State Laws is as follows: “A writing admissible under exception (17)(b) of

Rule 63 is authenticated in the same manner as is provided in clause (¢) or (d)
of Rule 68.”
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Subdivision (19): Records of Documents Affecting an Interest in Property

(19) Subjeet to Rule 64 The official record of a document purport-
ing to establish or affect an interest in property, to prove the content
of the original recorded document and its execution and delivery by
each person by whom it purports to have been executed, if the judge
finds that :

(a) The record is in fact a record of an office of a state or nation or
of any governmental subdivision thereof ; ; and

(b) An appleable A statute authorized such a document to be
recorded in that office . 4

COMMENT

This exception largely restates existing California law, as found in
Section 1951 of the Code of Civil Procedure (documents relating to
real property) and Section 2963 of the Civil Code (chattel mortgages).

The cross reference to URE Rule 64 has been deleted because the

Commission does not recommend approval of Rule 64. (See the comment
on Rule 64.)

Subdivision (20): Judgment of Previous Conviction
203 Evidenee of & final judgment adjudeing a person guilty of &
felony; to prove any faet essentinl to sustain the judgment:

COMMENT

The Commission declines to recommend subdivision (20). There is
no counterpart to this exception in our present law. Evidence admitted
under this subdivision would likely be given undue weight and would
therefore be highly prejudicial to the party against whom it is intro-
duced. There is no pressing necessity for creating such an exception: if
the witnesses in the criminal trial are no longer available, their former
testimony will in many cases be admissible under subdivisions (3) and
(3.1) of Rule 63; if the witnesses are still available, they can be called
to testify concerning the disputed facts. Moreover, a plea of guilty in a
criminal action or proceeding is admissible under subdivision (7) in a
subsequent civil action or proceeding involving the same act or omission.

Subdivision (21): Judgment Against Persons Entitled to Indemnity

(21) To prove the wreong of the adverse party and the amount of
damages sustained by the judement erediter any fact which was es-
sential to the judgment, evidence of a final judgment if offered by a
the judgment debtor in an action in whiek he seeks or proceeding to :

(a) Recover partial or total indemnity or exoneration for money
paid or liability incurred by him because of the judgment ; ; provided
by the judgment ereditor as & result of the wrong of the adverse party
$0 the present aetions
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(b) Enforce a warranty to protect the judgment debtor against the
Lability determined by the judgment; or

(¢) Recover damages for breach of a warranty substantially the same
as a warranty determined by the judgment to have been breached.

COMMENT

URE 63(21) restates in substance a prineiple of existing California
law. The subdivision has been revised to incorporate a similar principle
found in the cases dealing with warranties. The purpose of the sub-
division is to make clear that such judgments are not inadmissible be-
cause they are hearsay. The effect to be given such judgments when in-
troduced must be determined by other law. See, for example, Civil Code
Section 2778(5) and (6) and Code of Civil Procedure Sections 1908
and 1963(17).

Subdivision (21.1): Judgment Determining Liability, Obligation or Duty

(21.1) When the liability, obligation or duty of a third person is in
issue in @ cwil action or proceeding, evidence of a final judgment
against that person to prove such liability, obligation or duty.

COMMENT

This subdivision supplements the rule stated in subdivision (9)(e).
Together, they codify the holdings of the cases applying Section 1851
of the Code of Civil Procedure.

Subdivision (22): Judgment Determining Public Interest in Land

(22) To prove any fact which was essential to the judgment, evi-
dence of a final judgment determining the interest or lack of interest
of the publie or of a state or nation or governmental division thereof
a public entity in land, if offered by & party in an action in whieh any
such faet or sueh interest or laek of interest is a material matters the
judgment was entered in an action or proceeding to which the public
entity whose interest or lack of interest was determined was a party.
As used i this subdiwvision, ‘public entity’’ means the United States
or a state or territory of the United States or a governmental subdivi-
sion of the United States or a state or territory of the United States.

COMMENT

URE 63(22) creates a new exception to the hearsay rule insofar
as the law of this State is concerned. However, the exception is sup-
ported by the case law of some jurisdictions. Evidence of this sort is
superior to reputation evidence which is admissible on questions of
boundary both under subdivision (27) and Code of Civil Procedure
Section 1870(11). The subdivision has been revised to require that the
public entity involved be a public entity in the United States and a
party to the litigation resulting in the judgment. The materiality con-
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dition has been deleted as unnecessary, for it merely reiterates the
general principle that evidenee must be material to be admissible.

Subdivision (23): Statement Concerning One’s Own Family History

(23) Unless the judge finds that the statement was made under such
circumstances that the declarant in making such statement had motive
or reason to deviate from the truth, a statement of a matter concern-
ing a declarant’s own birth, marriage, divoree, legitimacy, relationship
by blood or marriage, race-ancestry or other similar fact of his family
history, even though the declarant had no means of acquiring personal
knowledge of the matter declared, if the judge finds that the declarant
is unavailable as g witness. 4

COMMENT

As drafted URE 63(23) restates in substance existing California
law as found in Section 1870(4) of the Code of Civil Procedure except
that Section 1870(4) requires that the declarant be dead whereas un-
availability of the declarant for any of the reasons specified in Rule
62 makes the statement admissible under URE 63(23).

URE 63(23) has been revised to provide that a statement to which
it applies is not admissible if the court finds that the statement was
made under such circumstances that the declarant had a motive to
deviate from the truth in making the statement.

Subdivision (24): Statement Concerning Family History of Another

(24) Unless the judge finds that the statement was made under
such circumstances that the declarant in making such statement had
motive or reason to deviate from the truth, a statement concerning the
birth, marriage, divorce, death, legitimacy, race-ancestry, relationship
by blood or marriage or other similar fact of the family history of a
person other than the declarant if the judge finds that the declarant
is unavailable as a witness and finds that:

(a) finds that The declarant was related to the other by blood or
marriage ; or

(b) finds that ke The declarant was otherwise so intimately associ-
ated with the other’s family as to be likely to have accurate informa-
tion concerning the matter declared; and made the statement (7) as
upon information received from the other or from a person related
by blood or marriage to the other; or (4) #s upon repute in the other’s
family . ; and {b) finds that the deelarant is unavailable as a withesss

COMMENT

As drafted URE 63(24) (a) restates in substance existing California
law as found in Section 1870(4) of the Code of Civil Procedure except
that under the latter the statement is admissible only if the declarant

298700
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is dead whereas under the former unavailability for any of the reasons
specified in Rule 62 is sufficient.

URE 63(24) (b) is new to California law but the Commission be-
lieves that it is a sound extension of the present law to cover a situa-
tion that is within its basic raticnale—e.g., to a situation where the
declarant was a family housekeeper or doctor or so close a friend as
to be ‘“one of the family’’ for purposes of being included by the
family in discussions of its history.

Here again, as in subdivision (23), language has been added which
will permit the trial judge to refuse to admit a declaration of this kind
where it was made in such circumstances as to cast doubt upon its
truthworthiness.

Subdivision (25): Statement Concerning Family History Based on
Statement of Another Declarant

1263 A statement of a deelarant thet a statement admiosible under
exeeptions {23} or {245 of this rile was made by another deelarant;
offered as tending to prove the truth of the matter deelared by beth
deelarants; if the judge finds that both deelarants are unavailable as
witnessess

COMMENT

The Commission does not recommend the adoption of URE 63(25).
This exception would make it possible to prove by the hearsay state-
ment of one declarant that another declarant made a hearsay statement
where the earlier statement made falls under subdivision (23) or (24)
of Rule 63 but the subsequent statement does not fall under any of the
recognized exceptions to the hearsay rule. There is no justification for
thus forging a two-link chain of hearsay just because the first hearsay
declaration would have been admissible if it could have been shown by
competent evidence to have been made. There is nothing to guarantee
the trustworthiness of the second hearsay statement.

Of course, if both statements are within exceptions to the hearsay
rule, the evidence will be admissible under Rule 66.

Subdivision (26): Reputation in Family Concerning Family History

(26) To prove the truth of the matter reputed, evidence of repu-
tation among members of a family; if the reputation concerns the
birth, marriage, divorce, death, legitimacy, race-ancestry or other fact
of the family history of a member of the family by blood or marriage - .

COMMENT

Subdivision (26) restates in substance the existing California law,
which is found in subdivision (11) of Section 1870 of the Code of Civil
Procedure, except that Secton 1870(11) requires that the family repu-
tation in question have existed ‘‘previous to the controversy.’’ This
qualification is not a necessary part of subdivision (26) because it is
unlikely that a family reputation on a matter of pedigree would be
influenced by the existence of a controversy even though the declaration
of an individual member of the family, covered in subdivisions (23) and
(24), might be.
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Subdivision (26.1): Entries Concerning Family History

(26.1) To prove the birth, marriage, divorce, death, legitimacy, race-
ancestry or other fact of the family history of a member of the family
by blood or marriage, entries in family bibles or other family books
or charts, engravings on rings, family portraits, engravings on urns,
crypts or tombstones, and the like.

COMMENT

This subdivision restates in substance the existing California law
found in subdivision (13) of Section 1870 of the Code of Civil Pro-
cedure.

Subdivision (27): Community Reputation Concerning Boundaries,
General History and Family History

(27) To prove the truth of the matter reputed, evidence of reputa-
tion in a community as tending to prove the fruth of the matter

reputed; if {a) the reputation concerns :

(a) Boundaries of, or customs affecting, land in the community ;
and the judge finds that the reputation, if any, arose before contro-
versy . ; o

(b) +he reputation eemeerns An event of general history of the
community or of the state or nation of which the community is a
part ; and the judge finds that the event was of importance to the com-
munity . ; ex

(¢) the reputation eoneerns The dafe or fact of birth, marriage,
divorce ; or death ; legitimaey; relationship by blood er marriage; o
raee aneestey of a person resident in the community at the time of
the reputation . ; er seme other similar faet of his family histors or of
been the subjeet of a reliable reputation in that ecommunity

X
COMMENT

Paragraph (a) restates in substance the existing California law as
found in subdivision (11) of Section 1870 of the Code of Civil Pro-
cedure.

Paragraph (b) is a wider rule of admissibility than California’s
present rule, as found in subdivision (11) of Section 1870, which pro-
vides in relevant part that proof may be made of ‘‘common reputation
existing previously to the controversy, respecting facts of a public or
general interest more than thirty years old.”” The 30-year limitation
is essentially arbitrary. The important question would seem to be
whether a community reputation on the matter involved exists; its
age would appear to go more to its venerability than to its truth. It
is not necessary to include in paragraph (b) the qualification that the
reputation existed previous to the controversy. It is unlikely that a
community reputation respecting an event of general history would be
influenced by the existence of a controversy.
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Paragraph (¢) restates what has been held to be the law of California
under Code of (ivil Procedure Section 1963(30) insofar as proof of
the fact of marriage is concerned. However, this paragraph has no
counterpart in California law insofar as proof of other facts relating
to pedigree is concerned, proof of such facts by reputation now being
limited to reputation in the family. Paragraph (c¢) as stated in the
URE, however, is too broad in that it might be construed in particular
cases to permit proof of what is essentially idle neighborhood gossip
relating to such matters as legitimacy and race ancestry. Accordingly,
the paragraph has been limited to proof by community reputation of
the date or fact of birth, marriage, divorce or death.

Subdivision (27.1): Statement Concerning Boundary

(27.1) If the judge finds that the declarant is unavailable as a wit-
ness and had sufficrent knowledge of the subject, a statement concerning
the boundary of land unless the judge finds that the statement was
made under such circumstances that the declarant in making such state-
ment had motive or reason to deviate from the truth.

COMMENT

This subdivision restates the substance of existing but uncodified
California law found in such cases as Morton v. Folger, 15 Cal. 275
(1860) and Morcom v. Baiersky, 16 Cal. App. 480, 117 Pac. 560 (1911).

Subdivision (28): Reputation as to Character

(28) 1£ & trait of o person’s choaraecter at a speeified time i material;
To prove the truth of the matter reputed, evidence of his a person’s
general reputation with reference therete to his character or a trait of
his character at a relevant time in the ecommunity in which he then
resided or in a group with which he then habitually associated.; te
prove the trath of the matter reputeds

COMMENT

Subdivision (28) restates the existing California law in substance.
The materiality condition stated in the URE subdivision was omitted as
unnecessary, for it merely reiterates the general principle that evidence
must be material to be admissible. Of course, character evidence is ad-
missible only when the question of character is material to the matter
being litigated. The only purpose of the subdivision is to declare that
reputation evidence as to character or a trait of charaeter is not inad-
missible under the hearsay rule.

Subdivision (29): Recitals in Documents Affecting Property

(29) Evidenee of A statement relevant to a material matter; con-
tained in a deed of conveyance or a will or other deewmnent writing pur-
porting to affect an interest in property, offered as tending to prove
the teuth of the matter stated; if the judge finds that :

(a) The matter stated was relevant to the purpose of the writing ;
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(b) The matter stated would be relevant wpen to an issue as to an
interest in the property - ; and +hat

(¢) The dealings with the property since the statement was made
have not been inconsistent with the truth of the statement .+

CoMdIENT

This subdivision restates in substance the existing California law
relating to recitals in dispositive instruments. Although language in
some cases appears to require that the dispositive instrument be ancient,
cases may be found in which recitals in dispositive instruments have
been admitted without regard to the age of the instrument. There is a
sufficient likelihood that the statements made in a dispositive document,
when related to the purpose of the document, will be true to warrant
the admissibility of such documents without regard to their age. The
words ‘‘offered as tending to prove the truth of the matter stated”’
have been deleted from the URE subdivision because they are unneces-
sary.

Subdivision (29.1): Recitals in Ancient Documents

(29.1) A statement contained in a writing more than 30 years old
when the statement has been since generally acted wpon as true by per-
sons having an interest in the matter.

This subdivision clarifies the existing California law relating to the
admissibility of recitals in ancient documents by providing that such
recitals are admissible under an exception to the hearsay rule. Section
1963 (34) of the Code of Civil Procedure provides that a document more
than 30 years old is presumed genuine if it has been generally acted
upon as genuine by persons having an interest in the matter. The Su-
preme Court, in dictum, has stated that a document meeting this sec-
tion’s requirements is presumed to be genuine—presumed to be what
it purports to be—but that the genuineness of the doeument imports
no verity to the recitals contained therein. Recent cases decided by dis-
trict courts of appeal, however, have held that the recitals in such a
document are admissible to prove the truth of the facts recited. And in
some of these cases the courts have not insisted that the hearsay state-
ment itself be acted upon as true by persons with an interest in the mat-
ter; the evidence has been admitted upon a showing that the document
containing the statement is genuine. The age of a document is not a
sufficient guarantee of the trustworthiness of a statement contained
therein to warrant the admission of the statement into evidence. Ac-
cordingly, this subdivision makes clear that the hearsay statement itself
must have been generally acted upon as true for at least a generation
by persons having an interest in the matter.

Subdivision (30): Commercial Lists and the Like

(30) Ewidence of A statement s of matters of interesh to persons en-
gaged in an eceupation, ofther than an opinion, contained in a tabula-
tion, list, directory, register, periodieat; or other published compilation
to prove the truth of any relevant matter so stated if the judge finds



338 CALIFORNIA LAW REVISION COMMISSION

that the compilation is published for use by persons engaged in that
oceupation and is generally used and relied upon by them+ persons en-
gaged in an occupation as accurate.

COMMENT

Subdivision (30) has no counterpart in the California statutes. How-
ever, there has been some indication in judicial decisions that this ex-
ception may exist in California.

The Commission recommends subdivision (30) because the use of
such publications at the trial will greatly simplify and thus expedite
the proof of the matters contained in them. The trustworthiness of such
publications is adequately guaranteed by the fact that, being used in
the business community for the purpose for which they are offered in
evidence, they must be made with care and accuracy to gain the confi-
dence and reliance of the persons who purchase them.

The words ‘‘to prove the truth of any relevant matter so stated’’
have been deleted from the URE subdivision because they are unneces-
sary.

Subdivision (31): Learned Treatises

(31) # published treatise; periodieal or pamphles on a subjeet of
history; seienee or arb 4o prove the iruth of a matter stated therein if
the judge takes judicial notiee; oF & witness expert in the subjeet testi-
fies; thet the treatise; periodieal or pamphlet is a relisble authority in
the subjeet: Historical works, books of science or art, and published
maps or charts, when made by persons indifferent between the parties,
to prove facts of general motoriety and interest.

COMMENT

Revised subdivision (31) consists of the language of Section 1936
of the Code of Civil Procedure as modified in form only to conform to
the general format of the hearsay statute recommended by the Commis-
sion.

The admissibility of published treatises, periodicals, pamphlets and
the like has long been a subject of considerable controversy in this
State, much of it centered upon the desirability of permitting exeerpts
from medical treatises to be read into evidence. Many of the criticisms
that are made concerning the present California statute might be re-
solved by removing some of the present limitations upon the scope
of cross-examination of expert witnesses. The Commission plans to
study and report on the scope of permissible eross-examination at a
later date in connection with its study of the Uniform Rules of Evi-
dence.

Subdivision (32): Evidence Admissible Under Other Laws

(32) Hearsay evidence declared to be admissible by any other law
of this State.
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COMMENT

There are many provisions in the California codes authorizing the
admission of various types of hearsay evidence. Subdivision (32) will
make it clear that hearsay evidence which is admissible under any
other statute will continue to be admissible unless such other statute
is expressly repealed in connection with the enactment of these rules.

No comparable exception is included in URE Rule 63 because URE
Rules 62-66 purport to provide a complete system governing the admis-
sion and exclusion of hearsay evidence.

Rule 64. Discretion of Judge Under Certain
Exceptions to Exclude Evidence

38); and (19> of Rule 63 shall be received only if the party offering
sueh writing has delivered & eopy of it or so mueh thereof as may
relate to the eontroversy; to each adverse party a reasenable time before
triel unless the judge finds that such adverse part¥ has not been un-

COMMENT

The Commission does not recommend the adoption of Rule 64. No
such requirement of pretrial disclosure now exists. The Commission
believes that modern discovery procedures provide the adverse parties
adequate opportunity to protect themselves against surprise.

Rule 65. Credibility of Declarant

Rule 65. Evidence of a statement or other conduet by a declarant
inconsistent with a statement of such declarant received in evidence
under an exception to Rule 63 ; is admissible not inadmissible for the
,purpose of discrediting the declarant, though he is given and has had
no opportunity to deny or explain such inconsistent statement or other
conduct . Any other evidence tending to impair or support the credibil-
ity of the declarant is admissible if it would have been admissible had
the declarant been a witness.

CoMMENT

This rule deals with the impeachment of one whose hearsay statement
is in evidence as distinguished from the impeachment of a witness who
has testified. It has two purposes. First, it makes clear that such evi-
dence is not to be excluded on the ground that it is eollateral. Second,
it makes clear that the rule applying to impeachment of a witness—
that a witness may be impeached by a prior inconsistent statement only
if a proper foundation is laid by calling his attention to the statement
and permitting him first to explain it—does not apply to a hearsay
declarant.
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Thus, Rule 65 would permit the introduction of evidence to impeach
a hearsay declarant in one situation where such impeaching evidence
would now be excluded. Our decisions indicate that when testimony
given by a witness at a former trial is read into evidence at a subsequent
trial because the witness is not then available, his testimony cannot be
impeached by evidence of an inconsistent statement unless the would-be
impeacher laid the necessary foundation for impeachment at the first
trial or can show that he had no knowledge of the impeaching evidence
at the time of the first trial. The Commission believes, however, that the
trier-of-fact at the second trial should be allowed to consider the im-
peaching evidence in all cases.

No California case has been found which deals with the problem of
whether a foundation is required when the hearsay declarant is avail-
able as a witness at the trial. The Commission believes that no founda-
tion for impeachment should be required in this case. The party electing
to use the hearsay of such a declarant should have the burden of calling
him to explain or deny any alleged inconsistencies that tend to im-
peach him,

Rule 63(1) (a) provides that evidence of prior inconsistent state-
ments made by a witness at the trial may be admitted to prove the
truth of the matters stated. In contrast to Rule 63(1) (a), the evidence
admissible under Rule 65 may not be admitted to prove the truth of the
matter stated. Inconsistent statements that are admissible under Rule
65 may be admitted only to impeach the hearsay declarant. Unless the
declarant is a witness and subject to cross-examination upon the subject
matter of his statements, there is not a sufficient guarantee of the trust-
worthiness of his out-of-court statements to warrant their reception
as substantive evidence unless they fall within some recognized excep-
tion to the hearsay rule.

Rule 66. Multiple Hearsay

Rule 66. A statement within the scope of an exception to Rule 63
shall s not be inadmissible on the ground that it ineludes a statement
made by another deelarant and is offered to prove the truth of the
ineluded statement if cueh ineluded statement itself the evidence of
such statement is hearsay evidence if the hearsay evidence of such
statement consists of one or more statements each of which meets the
requirements of an exception fo Rule 63 .

COMMENT

This rule would make it possible to prove by the hearsay statement
of one declarant that another declarant made a hearsay statement
where each of the statements falls within an exception to Rule 63.
Although California cases may be found in which such evidence has
been admitted, the Commission is not aware of any California case
where the admissibility of ‘‘multiple hearsay’’ evidence has been
analyzed and discussed. But since each statement must fall within an
exception to the hearsay rule there is a sufficient guarantee of the
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trustworthiness of the statements to justify this qualification of the
hearsay rule.

The Commission has revised the rule to make it clear that, on occa-
sion, several hearsay statements may be admitted under this rule. For
instance, evidence of former testimony is admissible under Rule 63(3).
The evidence of such former testimony may be in the form of the
reporter’s record, which is admissible under Rule 63(15). A properly
authenticated copy of the report would be admissible under Rule
63(17). Even though ‘‘triple hearsay’’ is here involved, the Commis-
sion believes that there is a sufficient guarantee of the trustworthiness
of each statement, for each of them must fall within an exception to the
hearsay rule.

Rule 66.1. Savings Clause

Rule 66.1. Nothing in Rules 62 to 66, inclusive, shall be construed
to repeal by implication any other provision of law relating to hearsay
evidence.

COMMENT

No comparable provision is included in the URE, but the Commis-
sion has added this provision to make it clear that Rules 62-66 and the
existing code provisions dealing with the admission of hearsay evidence
are to be treated as cumulative. The proponent of hearsay evidence
may justify its introduction upon the basis of a URE exception or an
existing code provision or both.

Some of the existing statutes providing for the admission of hearsay
evidence will, of course, be repealed when the URE are enacted. The
Commission hereinafter recommends the repeal of all present code
provisions which are general hearsay exceptions and which are either
inconsistent with or substantially coestensive with the Rule 63 counter-
parts of such provisions. The statutes that will not be repealed when
the URE are enacted are, for the most part, narrowly drawn statutes
which make a particular type of hearsay evidence admissible under
specifically limited circumstances. It is neither desirable nor feasible
to repeal these statutes. This savings clause will make it clear that these
statutes are not impliedly repealed by Rule 63.

ADJUSTMENTS AND REPEALS OF EXISTING STATUTES

Scattered through the various codes are a number of statutes relating
to hearsay evidence. Some of these statutes deal with the problem of
hearsay generally, while others deal with the admissibility and proof
of certain specific documents and records or with a specific type of
Lkearsay in particular situations. The Commission has considered
whether these statutes should be repealed or amended in the light of
the Commission’s tentative recommendation concerning Article VIII
(Hearsay Evidence) of the Uniform Rules of Evidence.
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The Commission tentatively recommends the repeal of those code
provisions that set forth general exceptions to the hearsay rule which
are inconsistent with or substantially coextensive with the exceptions
provided in subdivisions (1) through (31) of Rule 63 as revised by
the Commission. The Commission, however, does not recommend the
repeal of the numerous provisions dealing with a particular type of
hearsay evidence in specific situations. These provisions are too numer-
ous and too enmeshed with the various acts of which they are a part
to make specific repeal a desirable or feasible venture. Moreover, many
of these provisions were enacted for reasons of public policy germane
to the acts of which they are a part and not for considerations relating
directly to the law of evidence. For example, the provisions of Section
2924 of the Civil Code (which makes the recitals in deeds executed
pursuant to & power of sale prima facie evidence of compliance with
certain procedural requirements and conclusive evidence thereof in
favor of bona fide purchasers) are to further a policy of protecting
titles to property acquired pursuant to such deeds. The Commission
has not considered these policies in its study of the Hearsay Article
of the Uniform Rules of Evidence, for these policies are not germane
to a study to determine what hearsay is sufficiently trustworthy to have
value as evidence. Therefore, the Commission does not recommend any
change in these statutes; and, to remove any doubt as to their status,
the Comission has hereinbefore recommended the addition of provi-
sions to the Uniform Rules of Evidence to make it clear that other
laws authorizing the admission of hearsay evidence which are not re-
pealed will have continued validity.

Set forth below is a list of the statutes which, in the opinion of the
Commission, should be revised or repealed. The reason for the sug-
gested revision or repeal is given after each section or group of sec-
tions.® References in such reasons to the Uniform Rules of Evidence
are to the Uniform Rules as revised by the Commission.

In many cases where it is hereafter stated that an existing statute
is superseded by a provision in the Uniform Rules of Evidence, the
provision replacing the existing statute may be somewhat narrower
or broader than the existing statute. In these cases, the Commission
believes that the proposed provision is a better rule, although in a given
case it be broader or narrower than the existing law.

8 A number of the sections listed below (in the text) refer to the “declaration, act
or omission” of a person in defining an exception to the hearsay rule. The super-
seding provisions of the Uniform Rules of Evidence refer only to a “statement.”
Rule 62 defines a “statement” as a declaration or assertive conduct, that is,
conduct intended by the declarant as a substitute for words. Rule 63 in stating
the hearsay rule provides only that ‘“statements” offered to prove the truth of
the matter asserted are hearsay and inadmissible. Accordingly, insofar as these
sections of the Code of Civil Procedure refer to nonassertive conduct or to state-
ments which are themselves materjal whether or not true, these sections are no
longer necessary, for evidence of such facts is not hearsay evidence under the

Uniform Rules and hence is admissible under the general principle that all
relevant and material evidence is admissible,
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Code of Civil Procedure

Section 1848 provides:

1848. The rights of a party cannot be prejudiced by the declara-
tion, act, or omission of another, except by virtue of a particular re-
lation between them; therefore, proceedings against one cannot af-
fect another.

This section should be repealed. Insofar as it deals with hearsay it is
superseded by the opening paragraph of Rule 63 and the numerous ex-
ceptions thereto. If the section has a broader application, its meaning
is not clear and its possible applications are undesirable; hence, there
is no justification for retaining the section.

Section 1849 provides:

1849. Declarations of predecessor in title evidence. Where, how-
ever, one derives title to real property from another, the declaration,
act, or omission of the latter, while holding the title, in relation to
the property, is evidence against the former.

This section should be repealed. If a predecessor in interest of a
party is unavailable as a witness, his declarations against interest in
regard to his title are admissible under Rule 63 (10). If the declarant
is available as a witness, he may be called and asked about the subject
matter of the declaration; and if he testifies inconsistently, the prior
statement may then be shown under Rule 63(1) (a) to prove the truth
of the matter stated. If the declarant is unavailable and the statement
cannot be classified as a declaration against interest, the Commission
does not believe that the statement is sufficiently trustworthy to be in-
troduced as evidence.

Section 1850 provides:

1850. Declarations which are a part of the transaction. Where
also, the declaration, act, or omission forms a part of a transaction,
which is itself the fact in dispute, or evidence of that fact, such
declaration, act or omission is evidence, as part of the transaction.

This section should be repealed. Insofar as it relates to hearsay, it
is superseded by Rule 63(4) providing an exeeption to the hearsay rule
for contemporaneous and spontaneous declarations. Insofar as it relates
to declarations that are themselves material, the section is unnecessary ;
for inasmuch as Rules 62 and 63 make clear that such declarations are
not hearsay, they are admissible under the general principle that rele-
vant evidence is admissible.

Section 1851 provides:

1851. And where the question in dispute between the parties is the
obligation or duty of a third person, whatever would be the evidence
for or against such person is prima facie evidence between the parties.

This section should be repealed. It is superseded by the exeeptions
stated in Rule 63(9) (¢) and 63(21.1).
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Section 1852 provides:

1852. Declaration of decedent evidence of pedigree. The declara-
tion, act, or omission of a member of a family who is a decedent, or
out of the jurisdietion, is also admissible as evidence of common
reputation, in eases where, on questions of pedigree, such reputation
is admissible.

.This section should be repealed. It is superseded by the pedigree ex-
ceptions contained in subdivisions (23), (24), (26) and (27) of Rule 63.

Section 1853 provides:

1853. Declaration of decedent evidence against his successor in
interest. The declaration, act, or omission of a decedent, having suf-
ficient knowledge of the subject, against his pecuniary interest, is also
admissible as evidence to that extent against his successor in interest.

This section should be repealed. It is an imperfect statement of the
declaration against interest exception and is superseded by Rule 63(10).

Section 1870(2) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

2. The act, declaration, or omission of a party, as evidence against
such party;

This subdivision should be deleted. It is superseded by the admissions
exception contained in Rule 63(7).

Section 1870(3) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following faets:
3. An act or declaration of another, in the presence and within the
* observation of a party, and his conduct in relation thereto;

" This subdivision should be deleted. It is superseded by the admissions
exception stated in Rule 63(8) (b).

- Section 1870(4) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

4. The act or declaration, verbal or written, of a deceased person
in respect to the relationship, birth, marriage, or death of any person
related by blood or marriage to such deceased person; the act or
declaration of a deceased person done or made against his interest in
respect to his real property; and also in criminal actions, the act or
declaration of a dying person, made under a sense of impending
death, respecting the cause of his death;

This subdivision should be deleted. The first clause is superseded by
the pedigree exception contained in Rule 63(23). The second clause is
superseded by the exception relating to declarations against interest
contained in Rule 63(10). The third clause is superseded by the dying
declaration exception contained in Rule 63(5).



TENTATIVE HEARSAY RECOMMENDATION—ADJUSTMENTS, REPEALS 345

Section 1870(5) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

5. After proof of a partnership or agency, the act or declaration
of a partner or agent of the party, within the scope of the partner-
ship or agency, and during its existence. The same rule applies to
the act or declaration of a joint owner, joint debtor, or other person
jointly interested with the party;

This subdivision should be deleted. The first sentence, relating to
vicarious admissions of partners and agents, is superseded by the ex-
ceptions contained in Rule 63(8)(a) and 63(9)(a) The second sen-
tence, relating to vicarious admissions of joint owners or joint debtors
or other persons with joint interests, is superseded by Rule 63 (10) inso-
far as the statements involved are declaratlons against interest and the
declarant is unavailable. If the declarant is available as a witness, he
may be called and asked about the sub,]ect matter of the statement, and
if he testifies inconsistently, the prior statement may be shown under
Rule 63(1)(a) as evidence of the truth of the matter stated. If the
declarant is unavailable and the statement ecannot be classified as a
declaration against interest, the Commission does not believe that the
statement is sufficiently trustworthy to be introduced as evidence.

Section 1870(6) provides:

1870. In eonformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

6. After proof of a conspiracy, the act or declaration of a con-
spirator against his co-conspirator, and relating to the conspiracy ;

This subdivision should be deleted. It is superseded by the exception
relating to admissions of co-conspirators contained in Rule 63(9) (b).

Section 1870(7) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

7. The act, declaration, or omission forming part of a transaction,
as explained in section eighteen hundred and fifty;

This subdivision should be deleted. Insofar as it relates to hearsay,
it is superseded by Rule 63(4) relating to contemporaneous and spon-
taneous declarations. Insofar as it relates to declarations that are them-
selves material, the section is unnecessary; for inasmuch as Rules 62
and 63 make clear that such declarations are not hearsay, they are ad-
missible under the general prineciple that relevant evidence is admis-
sible.

Section 1870(8) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

8. The testimony of a witness deceased, or out of the jurisdietion,
or unable to testify, given in a former action between the same parties,
relating to the same matter;
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This subdivision should be deleted. It is superseded by subdivisions
(3) and (3.1) of Rule 63 which relate to former testimony.

Section 1870(11) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

11, Common reputation existing previous to the controversy, re-
specting facts of a public or general interest more than thirty years
old, and in cases of pedigree and boundary;

This subdivision should be deleted. It is superseded by the community
reputation exeeption contained in Rule 63(27).

Section 1870(13) provides:

1870. In conformity with the preceding provisions, evidence may
be given upon a trial of the following facts:

13. Monuments and inseriptions in public places, as evidence of
common reputation; and entries in family Bibles, or other family
books or charts; engravings on rings, family portraits, and the like,
as evidence of pedigree;

This subdivision should be deleted. It is superseded by the reputation
and pedigree exceptions contained in Rule 63(26), Rule 63(26.1) and
Rule 63(27).

Section 1893. This section should be revised to read:

1893. Every public officer having the custody of a public writ-
ing, which a citizen has a right to inspect, is bound to give him, on
demand, a certified copy of it, on payment of the legal fees therefor 3
aﬁdeueheepyis&dm&ss&-bleasewdeﬂeemhkee&sesaﬁdwﬁ-hhke

effeet as the original writing .

The language deleted is superseded by the exception pertaining to
copies of writings in the custody of public officers contained in Rule
63(17).

Section 1901 provides:

1901. A copy of a public writing of any state or country, at-
tested by the certificate of the officer having charge of the original,
under the public seal of the state or country, is admissible as evi-
dence of such writing.

This section should be repealed. It is superseded by the exception
pertaining to copies of writings in the custody of public officers con-
tained in Rule 63(17).

Sections 1905, 1906, 1907, 1918 and 1919 provide:

1905. A judicial record of this state, or of the United States,
may be proved by the production of the original, or by a copy thereof,
certified by the clerk or other person having the legal custody thereof.
That of a sister state may be proved by the attestation of the clerk
and the seal of the court annexed, if there be a clerk and seal, to-
gether with a certificate of the chief judge or presiding magistrate,
that the attestation is in due form.
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1906. A judicial record of a foreign ecounry may be proved by
the attestation of the clerk, with the seal of the court annexed, if
there be a clerk and a seal, or of the legal keeper of the record with
the seal of his office annexed, if there be a seal, together with a cer-
tificate of the chief judge, or presiding magistrate, that the person
making the attestation is the clerk of the court or the legal keeper
of the record, and, in either case, that the signature of such person
is genuine, and that the attestation is in due form. The signature of
the chief judge or presiding magistrate must be authenticated by the
certificate of the minister or ambassador, or a eonsul, vice-consul, or
consular agent of the United States in such foreign country.

1907. A copy of the judicial record of a foreign country is also
admissible in evidence, upon proof:

1. That the copy offered has been compared by the witness with
the original, and is an exaect transcript of the whole of it;

2. That such original was in the custody of the clerk of the court
or other legal keeper of the same; and,

3. That the copy is duly attested by a seal which is proved to be
the seal of the court where the record remains, if it be the record
of a court; or if there be no such seal, or if it be not a record of a
court, by the signature of the legal keeper of the original.

1918. Other official documents may be proved, as follows:

1. Acts of the executive of this state, by the records of the state
department of the state; and of the United States, by the records of
the state department of the United States, certified by the heads of
those departments respectively. They may also be proved by publie
documents printed by order of the legislature or congress, or either
house thereof.

2. The proceedings of the legislature of this state, or of congress,
by the journals of those bodies respectively, or either house thereof,
or by published statutes or resolutions, or by copies certified by the
clerk or printed by their order.

3. The acts of the executive, or the proceedings of the legislature
of a sister state, in the same manner.

4. The acts of the executive, or the proceedings of the legislature
of a foreign country, by journals published by their authority, or
commonly received in that country as such, or by a copy certified
under the seal of the country or sovereign, or by a recognition
thereof in some public act of the executive of the United States.

5. Acts of a county or municipal corporation of this state, or of a
board or department thereof, by a copy, certified by the legal keeper
thereof, or by a printed book published by the authority of such
county or corporation.

6. Documents of any other class in this state, by the original, or
by a copy, certified by the legal keeper thereof.

7. Documents of any other class in a sister state, by the original,
or by a copy, certified by the legal keeper thereof, together with the
certificate of the secretary of state, judge of the supreme, superior,
or county court, or mayor of a city of such state, that the copy is
duly certified by the officer having the legal custody of the original.
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8. Documents of any other class in a foreign country, by the origi-
nal, or by a copy, certified by the legal keeper thereof, with a certifi-
cate, under seal, of the country or sovereign, that the document is
a valid and subsisting document of such country, and the copy is
duly certified by the officer having the legal custody of the original,
provided, that in any foreign ecountiry which is composed of or
divided into sovereign and/or independent states or other political
subdivisions, the certificate of the country or sovereign herein men-
tioned may be executed by either the chief executive or the head of
the state department of the state or other political subdivision of
such foreign country in which said documents are lodged or kept,
under the seal of such state or other political subdivision; and pro-
vided, further, that the signature of the sovereign of a foreign
country or the signature of the chief executive or of the head of the
state department of a state or political subdivision of a foreign
country must be authenticated by the certificate of the minister or
ambassador or a consul, vice consul or consular agent of the United
States in such foreign country.

9. Documents in the departments of the United States government,
by the certificate of the legal custodian thereof.

1919. A publie record of a private writing may be proved by the
original record, or by a copy thereof, certified by the legal keeper
of the record.

These sections relate to both hearsay and authentication. Insofar as
they relate to hearsay, they are superseded by subdivisions (13), (17)
and (19) of Rule 63 pertaining to the admissibility of governmental
records and copies thereof. In its report on URE Article IX (Authen-
tication and Content of Writings), the Commission will indicate the
ultimate disposition of these sections.

Section 1920 provides:

1920. Entries in public or other official books or records, made
in the performance of his duty by a public officer of this state, or
by another person in the performance of a duty specially enjoined
by law, are prima facie evidence of the facts stated therein.

" This section should be repealed. It is superseded by the business
records exception contained in Rule 63(13), by the exception for re-
ports of public officers or employees in Rule 63(15) and by various
specific exceptions that will continue to exist under Rule 63(32) and
Rule 66.1.

Section 1920a provides:

1920a. Photographic copies of the records of the Department
of Motor Vehicles when certified by the department, shall be ad-
mitted in evidence with the same force and effect as the original
records.

This section should be repealed. It is superseded by the exception
pertaining to copies of official records contained in Rule 63(17).
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Section 1921 provides:

1921. A transeript from the record or docket of a justice of the
peace of a sister state, of a judgment rendered by him, of the pro-
ceedings in the action before the judgment, of the execution and re-
turn, if any, subscribed by the justice and verified in the manner
prescribed in the next section, is admissible evidence of the facts
stated therein.

This section relates to both hearsay and authentication. Insofar as
it relates to hearsay, it is superseded by the exception pertaining to
copies of official records contained in Rule 63(17). In its report on
URE Article IX (Authentication and Content of Writings), the Com-
mission will indicate the ultimate disposition of this section.

Section 1926 provides:

1926. An entry made by an officer, or board of officers, or under
the direction and in the presence of either, in the course of official
duty, is prima facie evidence of the facts stated in such entry.

This section should be repealed. It is superseded by the business
records exception contained in Rule 63(13) and by the exception for
reports by public officers or employees in Rule 63(15).

Section 1936 provides:

1936. Historical works, books of science or art, and published
maps or charts, when made by persons indifferent between the par-
ties, are prima facie evidence of facts of gemeral mnotoriety and
interest.

This section should be repealed. It has been incorporated in the
Uniform Rules as Rule 63(31).

Section 1946 provides:

1946. The entries and other writings of a decedent, made at or
near the time of the transaction, and in a position to know the
facts stated therein, may be read as prima facie evidence of the facts
stated therein, in the following cases:

1. When the entry was made against the interest of the person
making it.

9. When it was made in a professional capacity and in the ordi-
nary course of professional econduct.

3. When it was made in the performance of a duty specially en-
joined by law.

This section should be repealed. The first subdivision is superseded
by the declaration against interest exception of Rule 63(10) ; the second
subdivision is superseded by the business records exception contained
in Rule 63(13) ; and the third subdivision is superseded by the business
records exception contained in subdivision (13), the official records
exceptions contained in subdivisions (15) and (16) and the various
specific exceptions which will continue under subdivision (32) and
Rule 66.1.
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Section 1947 provides:

1947. When an entry is repeated in the regular course of busi-
ness, one being copied from another at or near the time of the
transaction, all the entries are equally regarded as originals.

This section relates to both hearsay and the best evidence rule. Inso-
far as it relates to hearsay, it is superseded by the business records
exception contained in Rule 63(13). The ultimate disposition of this
section will be indicated in the Commission’s recommendation on Rule
70—the URE best evidence rule.

Section 1951. The last clause of this section is superseded by Rule
63(19) pertaining to the proof of official records of documents affecting
interests in real property and should be deleted. The revised section
would read as follows:

1951. Every instrument conveying or affecting real property,
acknowledged or proved and certified, as provided in the Civil Code,
may, together with the certificate of acknowledgment or proof, be
read in evidence in an action or proceeding, without further proof -+
alse the original reeord of sueh eonveyanee or instrument thus ae-
knowledged or proved; or a eertified eop¥ of the zeeord of suech eon-

veyaneo or ingtrument thus acknowledged or proved; may be read in

Sections 1953e through 1953h provide:

1953e. The term ‘‘business’’ as used in this article shall include
every kind of business, profession, occupation, calling or operation
of institutions, whether carried on for profit or not.

1953f. A record of an act, condition or event, shall, in so far as
relevant, be competent evidence if the custodian or other qualified
witness testifies to its identity and the mode of its preparation, and
if it was made in the regular course of business, at or near the time
of the act, condition or event, and if, in the opinion of the court, the
sources of information, method and time of preparation were such
as to justify its admission.

1953£.5. Subject to the conditions imposed by Section 1953f, open
book accounts in ledgers, whether bound or unbound, shall be ecom-
petent evidence.

1953g. This article shall be so interpreted and construed as to
effectuate its general purpose to make uniform the law of those
States which enact it.

1953h. This article may be cited as the Uniform Business Records
as Evidence Act.

These sections should be repealed. They are the Uniform Business
Records as Evidence Act which has been incorporated in the Uniform
Rules as Rule 63(13).

Section 2016. This section should be revised so that it conforms to
the Uniform Rules. The revision merely substitutes ‘‘unavailable as a
witness’’ for the more detailed language in Section 2016 and makes
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no significant substantive change in the section. The revised portion
of the section would read as follows:

* * * * * * *

(d) At the trial or upon the hearing of a motion or an inter-
locutory proceeding, any part or all of a deposition, so far as admis-
sible under the rules of evidence, may be used against any party who
was present or represented at the taking of the deposition or who
had due notice thereof, in accordance with any one of the following
provisions :

(1) Any deposition may be used by any party for the purpose of
contradicting or impeaching the testimony of deponent as a witness.

(2) The deposition of a party to the record of any civil action
or proceeding or of a person for whose immediate benefit said action
or proceeding is prosecuted or defended, or of anyone who at the
time of taking the deposition was an oﬂicer, director, superintendent,
member, agent, employee, or managing agent of any such party or
person may be used by an adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may be
used by any party for any purpose if the court finds: (i) that the
witness is unavailable as a witness within the meaning of Rule 62 of
the Uniform Rules of Evidence; or deads er (i) that the witness is
&%agre&terd&s%aﬂeet—haﬁ-}égma}es&em%heplaeee%%ﬁa}efhe&-
mg—er&se&%e%%he%%&te—uﬂ}essﬂeappem%h&s%heabseﬂeeeﬁ%he
withess was proeured by the party offering the depesition; or ity
that the witness is unable o attend or testify beenuse of age; sickness;
infirmity. or imprisonments op {iv) thot the pasty offering the depo-
smenhasbeeﬁﬁﬁ&ble%epfeeafe%he&&endaﬂeee%%hewﬁﬁessby
subpeena or ¥ (i) upon application and notice, that such excep-
tional circumstances exist as to make it desirable, in the interest of
justice and with due regard to the importance of presenting the testi-
mony of witnesses orally in open court, to allow the deposition to be
used.

Section 2047. This section should be revised to delete the last sen-
tence which is superseded by Rule 63(1)(¢). The remainder of the
section should be revised to remove the limitation upon the type of
ertmgs that may be used to refresh recollection. There is no reason to
require the memorandum to meet the necessarily strict standards that
a document purportlng to contain recorded memory must meet; for
when a witness’s recollection is refreshed he testifies to present recol-
lection rather than to the matter contained in the refreshing memoran-
dum. The section should also be revised to grant the adverse party the
right to see not only the documents used to refresh a witness’ recollec-
tion in the ecourt room but also the documents used to refresh the wit-
ness’s recollection just before he entered the court room. Revised
Section 2047 would read as follows:

2047. When Witness May Refresh Memory From Notes: If a
witness is allowed to refresh refreshes his memory respecting a faet ;
byaﬁy%h&ﬂgw%eﬁbyh&mse}f—efﬂﬂéefh&sd&eeﬁeﬂ—a%t-he%m&e
when the faet oceurred; or immedintely thereafter; or at any other
t&mew-heﬁ%hef-ae%wasf-?eshmh&smemeﬁbaﬁdhek&ew%h&t%he
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same was eorreetly stated in the writing: But in sueh ease by ¢
writing either while testifying or prior thereto, the writing must
be produced at the request of the adverse party, and may be seen
by the adverse party; who may, if he choose s, cross-examine the
witness about it; and may read it to the jury. Se; alse; & witness
m&y%esﬂ%vﬁems&eh&wﬂ&g—theughhem&a&ﬁ&efeeeﬁeeﬂeﬂ
of the partienlar faets; but sueh evidenee must be reeeived with
eantion:

Penal Code

Section 686. This section now sets forth three exceptions to the right
of a defendant in a eriminal trial to confront the witnesses against
him. These exceptions purport to state the conditions under which the
court may admit testimony taken at the preliminary hearing, testimony
taken in a former trial of the action and testimony in a deposition that
is admissible under Penal Code Section 882. The section inaccurately
sets forth the existing law, for it fails to provide for the admission of
hearsay evidence generally or for the admission of testimony in a
deposition that is admissible under Penal Code Sections 1345 and 1362,
and its reference to the conditions under which depositions may be
admitted under Penal Code Section 882 is not accurate. As Rule 63(3)
and (8.1) covers the situations in which testimony in another action or
proceeding and testimony at the preliminary hearing is admissible as
exceptions to the hearsay rule, Section 686 should be revised by elimi-
nating the specific exceptions for these situations and by substituting
for them a general cross reference to admissible hearsay. The present
statement of the conditions under which a deposition may be admitted
should also be deleted, and in lieu of the deleted language there should
be substituted language that accurately provides for the admission of
depositions under Penal Code Sections 882, 1345 and 1362. The revised
section would read:

686. 1In a criminal action the defendant is entitled:
1. To a speedy and public trial.
2. To be allowed counsel as in civil actions, or to appear and de-
fend in person and with counsel.
3. To produce witnesses on his behalf and to be confronted with
the witnesses against him, in the presence of the court, except that :
(a) Where the echarge has been preliminorily examined before &

eommitting magistrate and the testimony teken down by question
&ndaﬁswefm%hepyeseneee%%hede%eﬁéaﬂ%wheh&s-eﬁ-hefmpef-

eﬁthepeeple—whe&s&n&bletegweseem&t—yf%h&sappe&m&ee—h&s
been taken conditionally im Hke manner in the presenee of the de-
fendant; who has; either in person or by eounsel; eross-examined or
had an opportunity to eross-exawmine the witness; the depesition of
sueh witness may be read; upon its being sotisfaetorily shown te
the eourt that he is dead or insane or eannob with due diligence be



TENTATIVE HEARSAY RECOMMENDATION—ADJUSTMENTS, REPEALS 353

hem&ﬁtereemm&%ed%he%e&ﬁmeﬁyeﬁbelw}ﬁe%%hepeep}eefﬂ&e
defendant of a withess deeecased; insane; out of jurisdieton; or whe
ea&ne%wﬁhé&ed&hgeﬂee—be%ﬁﬁémﬂﬂﬂ%hes%a%&gﬁeﬁeﬁa
Mm&eﬁ%he&eﬁeﬁiﬁ%hepfeseﬁeeé%heé&eﬁéaﬁ%mh%
either in persen or by ecunsel; eross-examined or had an oppeortunity
to erosv-examine the witness; may be admitted: Hearsay evidence
may be admitted to the extent that it is otherwise admissible in a
eriminal action under the law of this State.

(b) The deposition of a witness taken in the action may be read
to the extent that it is otherwise admissible under the law of this
State.

Sections 1345 and 1362. These sections should be revised so that the
conditions for admitting the deposition of a witness that has been taken
in the same action are consistent with the conditions for admitting the
testimony of a witness in another action or proceeding under Rule
63(3) and (3.1). The revised sections would read:

1345. The deposition, or a certified copy thereof, may be read in
evidence by either party on the trial ; wpen its appearing if the judge
finds that the witness is anable to &t—éeﬁd- by reason of his death;
msanity; stelpess; or infirmity; or of his eeﬂtﬂmeé absenee from the
ghate unavailable as a witness wn‘hm the meaning of Rule 62 of the
Uniform Rules of Evidence. Bpon reading the depeositen in ew-
denee; The same objections may be taken to a question or answer
contained therein in the deposition as if the witness had been ex-
amined orally in court.

1362. The depositions taken under the commission may be read
in evidence by either party on the trial; apen # being shown if
the judge finds that the witness is unable to attend from any eanse
whatevers and unavaiable as a witness within the meaning of Rule
62 of the Uniform Rules of Evidence. The same objections may be
taken to a question in the interrogatories or to an answer in the
deposition ; as if the witness had been examined orally in court.
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INTRODUCTION

The California Law Revision Commission has been authorized to
make a study to determine whether the law of evidence in this State
should be revised to conform to the Uniform Rules of Evidence drafted
by the National Conference of Commissioners on Uniform State Laws
and approved by it at its 1953 annual conference.l

The present study, made at the request of the Law Revision Com-
mission, is directed to the question whether California should adopt
the provisions of the Uniform Rules of Evidence relating to hearsay
evidence—i.e., Rule 63 and its 31 exceptions and other related pro-
visions of the Uniform Rules. The study undertakes both to point up
what changes would be made in the California law of evidence if the
hearsay provisions of the Uniform Rules of Evidence were adopted
and also to subject those provisions to an objective analysis designed
to test their utility and desirability. In some instances modifications
of the provisions of the Uniform Rules are suggested. The problem of
incorporating these provisions of the Uniform Rules into the California
codes is also discussed. Similar studies of the other Uniform Rules
are contemplated.

It should be clear at the outset that, broadly speaking, the Uniform
Rules of Evidence are designed to be a complete code of judicial evi-
dence. They are intended to apply to all judicial proceedings and to
be the exclusive source of regulations concerning the admissibility of
evidence in these proceedings. Thus, Rule 2 makes the Uniform Rules
of Evidence applicable in every criminal or civil proceeding conducted

1Cal. Stat. 1956, res. ch. 42, p. 263.

The Uniform Rules are the subject of the following law review Symposia:
Institute on Rules of Evidence in Arkansas, 15 ARK, L. REvV, 1 (1960) ; Panel on
Uniform Rules of Hvidence, 8 ARK. L. REV. 44 (1953); Symposium—Hearsay
Ewvidence, 46 Towa L. REV. 207 (1961) ; Symposium—>Minn. and the Uniform Rules
of Evidence, 40 MINN. L. REv. 297 (1956) ; A Symposium on the Uniform Rules of
Evidence and Illinois Bvidence Law, 49 Nw. U. L. REv. 481 (1954) ; The Uniform
Rules of Evidence, 10 RUTGERS L. REvV. 479 (1956) ; “Indirect” Hearsay, 31 TuUL.
L. REv. 3 (1956) ; The “Uniform Rules” and the California Law of Evidence, 2
U.C.L.A. L. Rev. 1 (1954).

See also Brooks, Ewvidence, 14 RUTGERS L. REV. 390 (1960); Cross, Some
Proposals for Reform in the Law of Ewvidence, 24 Mop. L. Rev. 32 (1961);
Gard, Why Oregon Lawyers Should be Interested in the Uniform Rules of Evi-
dence, 37 ORE, L. REvV. 287 (1958); Levin, The Impact of the Uniform Rules of
Hvidence on Pennsylvania Law, 26 Pa. B. Ass’'N Q. 216 (1955); McCormick,
Some Highlights of Uniform Rules of Evidence, 33 Texas L. REv. 559 (1955) ;
Morton, Do We Need a Code of Evidence?, 38 Cax. B. Rev. 35 (1960); Nokes,
Codification of the Law of Evidence in Common-Law Jurisdictions, 5 INT. &
Comp. L. Q. 347 (1956) ; Nokes, American Uniform Rules of Evidence, 4 INT. &
CoMmP. L. Q. 48 (1955).

The Uniform Rules also have been scrutinized by committees appointed by the
Supreme Courts of New Jersey and Utah. See REPORT OF THE COMMITTEE ON THE
REVISION OF THE LAW OF EVIDENCE TO THE SUPREME COURT OF NEW JERSEY
(1955) and FINAL DRAFT OF THE RULES OF EVIDENCE (1959), the report of the
Utah Committee on the Uniform Rules of Evidence. A Commission appointed by
the New Jersey Legislature also has studied the Uniform Rules. See REPORT OF
THE COMMISSION TO STUDY THE IMPROVEMENT OF THE LAW OF EVIDENCE (1956).
In 1960, the New Jersey Legislature enacted a portion of the Uniform Rules and
granted the New Jersey Supreme Court the power to adopt rules dealing with
the admission or rejection of evidence. N.J. Laws 1960, ch. 52, p. 452 (N.J.
STAT. ANN, §§ 2A;84A-1 to -49).

(407)
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by or under the supervision of a court in which evidence is produced.?
And Rule 72 proclaims, inter alia, that ‘‘all relevant evidence is ad-
missible’’ except ‘‘as otherwise provided in these Rules.”’ (Emphasis
added.) Thus, it is contemplated that where the Uniform Rules are
adopted, all pre-existing exclusionary rules—that is, rules excluding
relevant evidence in judicial proceedings—would be superseded. Only
the Uniform Rules would be consulted as the exclusive source of law
excluding relevant evidence. If nothing in the Uniform Rules permits
or requires the exclusion of an item of relevant evidence, it is to be
admitted, notwithstanding any pre-existing law which required its ex-
clusion,* for Rule 7 wipes from the slate all prior exclusionary rules.
The slate remains clean, except to the extent that some other rule or
rules write restrictions upon it.

* Except to the extent to which the Uniform Rules of Evidence “may be relaxed by
other procedural rule or statute applicable to the specific situation.” UNIFORM
RULES OF EVIDENCE, RULE 2 (1953) [hereinafter cited as UNIFORM RULES]. If
the Uniform Rules were adopted in California, they would be ‘relaxed,” for
example, by Section 117g of the Code of Civil Procedure relating to proceedings
in Small Claims Courts.

$Rule 7 of the Uniform Rules provides: “Except as otherwise provided in these Rules,
(a) every person is qualified to be a witness, and (b) no person has a privilege
to refuse to be a witness, and (c) no person is disqualified to testify to any mat-
ter, and (d) no person has a privilege to refuse to disclose any matter or to
produce any object or writing, and (e) no person has a privilege that another
shall not be a witness or shall not disclose any matter or shall not produce any
object or writing, and (f) all relevant evidence is admissible.”

¢ However, evidence inadmissible on constitutional grounds would, of course, remain
8o under the Uniform Rules. The comment on Rule 7 states: “Illegally acquired
evidence may be inadmissible on constitutional grounds—not because it is irrele-
vant. Any constitutional questions which may arise are inherent and may, of
course, be raised independently of this rule.”



RULE 62—DEFINITIONS

Rule 62 supplies definitions of some of the terms that are used
throughout the various sections relating to hearsay. Rule 62 provides:

Rule 62. As used in Rule 63 and its exceptions and in the
following rules,

(1) ‘‘Statement’’ means not only an oral or written expression
but also non-verbal conduct of a person intended by him as a
substitute for words in expressing the matter stated.

(2) ““‘Declarant’’ is a person who makes a statement.

(3) ““Perceive’’ means acquire knowledge through one’s own
senses.

(4) ‘““‘Public Official”’ of a state or territory of the United States
includes an official of a political subdivision of such state or terri-
tory and of a municipality.

(5) “‘State’’ includes the District of Columbia.

(6) ‘“A business’’ as used in exception (13) shall include every
kind of business, profession, occupation, calling or operation of
institutions, whether carried on for profit or not.

(7) ““Unavailable as a witness’’ includes situations where the
witness is (a) exempted on the ground of privilege from testify-
ing concerning the matter to which his statement is relevant, or
(b) disqualified from testifying to the matter, or (¢) unable to be
present or to testify at the hearing because of death or then exist-
ing physical or mental illness, or (d) absent beyond the jurisdie-
tion of the court to compel appearance by its process, or (e)
absent from the place of hearing because the proponent of his
statement does not know and with diligence has been unable to
ascertain his whereabouts.

But a witness is not unavailable (a) if the judge finds that his
exemption, disqualification, inability or absence is due to pro-
curement or wrongdoing of the proponent of his statement for
the purpose of preventing the witness from attending or testify-
ing, or to the culpable neglect of such party, or (b) if unavail-
ability is claimed under clause (d) of the preceding paragraph
and the judge finds that the deposition of the declarant could
have been taken by the exercise of reasonable diligence and without
undue hardship, and that the probable importance of the testi-
mony is such as to justify the expense of taking such deposition.

Rule 62(1) Through Rule 62(6)

The definition of ‘‘statement’” in Rule 62(1) is of crucial impor-
tance. As pointed out in the discussion of the opening paragraph of
Rule 63,! this definition operates to impose important restrictions upon
the concept of hearsay evidence.

1 See pp. 414-24, infra.
(409 )
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No comment is needed at this point on the definitions set forth in
Rule 62(2) to 62(6).

Rule 62(7)—Unavailable As a Witness

Unavailability of the declarant is a condition of several of the hear-
say exceptions set forth in the subdivisions of Rule 63-—i.e., subdi-
visions (3) (b), (4)(e), (5), (23), (24) and (25). Rule 62(7) defines
the sense 1n which the subdivisions of Rule 63 above specified use the
expression ‘‘unavailable as a witness.’

Thus a person may be unavailable if he is:

(1) Dead.

(2) Tooill to testify.

(3) Beyond the reach of the court’s subpoena power.
(4) Absent and his whereabouts is unascertainable.
(5) Disqualified or privileged.

Traditionally, death has been recognized as constituting unavail-
ablhty There has been doubt, however, as to the extent to which the
other causes enumerated should be regarded as constituting unavail-
ability.2 There is, however, no doubt under Rule 62(7). The philosophy
of this subdivision is that if it is proper to receive the hearsay declara-
tions of a declarant who is unavailable because of death, it must be
equally proper to receive such declarations when he is unavailable for
any of the reasons listed in Rule 62(7).
~ The first paragraph of Rule 62(7) differs from present California
law in two respects. In California, in those exceptions to the hearsay
rule which require that the declarant be unavailable, the circumstances
which constitute unavailability vary (without apparent reason) from
exception to exception. Thus, whereas the exception for declarations
against interest seems to require that the declarant be dead,® the
exception covering pedigree declarations is applicable when the de-
clarant is dead or ‘‘out of the jurisdiction’’ * and the exception relating
to former testimony applies when the declarant is dead, out of juris-
dietion or ‘‘unable to testify.’’? Again, testimony in depositions is
admissible (in civil cases) when the deponent is dead, beyond the
reach of the court’s subpoena powers, too ill to testify, or when he is
absent and cannot be found.® By way of contrast, Rule 62(7) sets up
a uniform concept of unavailability so that What is unavailability in
regard to any one exception is likewise unavailability in regard to all.
This is the first of the two respects in which Rule 62(7) differs from
present California law.

" The second point of difference is this: whereas the present law seem-

ingly does not recognize the privilege or disqualification of the declar-

25 WIGMORE, EVIDENCE §§ 1456, 1481(3), 1481(4) (3d ed. 1940) [hereinafter cited as
‘WIGMORE, EVIDENCE].

2 CaL. Cope Civ. Proc. §§ 1853, 1870(4), 1946.

4 CaAL, Copr C1v. Proc. § 1852 and the first clause of CarL. CopE Ci1v. Proc. § 1870(4).

5CaL. Cope CIv, Proc. § 1870(8). See note 7 infra.
¢ CaL, CopE Civ. Proc. § 2016(d) (3).
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ant as making him unavailable,” Rule 62(7) accepts these circum-
stances as constituting unavailability.
In both of the foregoing respeets Rule 62(7) is, it is submitted,
preferable to the present law. There is need, it seems, for a uniform
standard. Moreover, extending the concept of unavailability to include
unavailability by reason of disqualification or privilege will not thwart
any purpose of the laws relating to disqualification or privilege.
Two illustrations will perhaps elucidate the point just made.
Let us suppose that a crime is committed and shortly thereafter
one X relates to attorney L, in professional confidence, certain facts
which tend to.implicate X. D is charged with the crime. Upon D’s
trial, D calls X and questions X as to circumstances ineriminating X.
X’s claim of his privilege against self-incrimination is sustained. D
then calls L and inquires of L what X told him. X’s objection should
be sustained. It is true that what X told L is a hearsay declaration
describing a recently perceived event (URE 63(4)(e)).? It is true
also that X is unavailable as a witness (URE 62(7)). These truths,
however, mean no more than that X’s statement to L is not inadmis-
sible as hearsay. If there is some other reason of inadmissibility, the
evidence is to be excluded for this other reason. Here, of course, there
is such reason, vi2., attorney-client privilege (Rule 26).
By way of contrast, if X had made the confidential statement to a
doctor and if the statement had been overheard by eavesdropper E,
then upon the sustaining of X’s claim of incrimination privilege,
E could testify to X’s statement. Under these circumstances the evi-
dence is not inadmissible as hearsay (it being a narration of a recently
perceived event and X being unavailable because of his incrimination
privilege). Moreover, since a medical confidence is not privileged as
against eavesdroppers (URE Rule 27), there is no reason, hearsay or
otherwise, to exclude the evidence.
7In Rose v. So. Trust Co., 178 Cal. 580, 174 Pac. 28 (1918), the Supreme Court held
that the words “unable to testify’” used in § 1870(8) ‘‘refer not to a legal but to
a physical inability to appear upon the witness stand and there to give testi-
mony.” But see Kay v. Laventhal, 78 Cal. App. 293, 248 Pac. 555 (1926) (hear-
ing denied) ; McKee v. Lynch, 40 Cal. App.2d 216, 104 P.2d 675 (1940) (hearing
denied) ; Corso v, Security-First Nat'l, Bank, 171 Cal. App.2d 816, 342 P.24 56
(1959) (hearing denied); Hays v. Clark, 175 Cal. App.2d 565, 346 P.2d 448
(1959), all of which hold that a party who is unavailable because he is disquali-
fied from testifying under the Dead Man Statute, CaL. Cope C1v. Proc. § 1880(3),
may introduce his own deposition taken by the decedent prior to death. However,
Kay v. Laventhal and McKee v. Lynch were both decided at a time when CAL.
Copre C1v. Proc. §§ 2022 and 2032 permitted either party to introduce the deposi-
tion of any party without regard to the unavailability of the deponent at the
trial. Under CAL. Cobe Civ. Proc. § 2016, which became effective on January 1,
1958, a party-deponent may now introduce his own deposition only if he is
physically unavailable or if the court finds certain undefined “exceptional circum-
stances.” Neither the Corso case nor the Hays case discusses the effect of the
enactment of Section 2016. Although both cases were decided after Section 2016
became effective, both rely only on the authority of the Laventhal and McKee
cases. Query: Is unavailability because of disqualification a ground for the ad-
mission of a deposition independent of the grounds specified in Section 20167

8 The Law Revision Commission has omitted this exception to the hearsay rule from
its revision of the URE. (See the tentative recommendation of the Commission
relating to Rule 63(4) supra.) However, under the Commission’s revision of the
URE, the admissibility of declarations against interest—Rule 63(10)—is con-
ditioned on the unavailability of the declarant Thus, the rulings made in the

illustrations given in the text would be the same if the exception involved were
the revised exception for declarations against interest.

3—99700
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Similar results would be called for, if, in each case, we assume that
X was disqualified to be a witness under Rule 17. (E.g., since revealing
his confidence, X has become so insane that he eannot now testify.)

It is believed, therefore, that the URE idea that a declarant may be
unavailable because of privilege or disqualification possesses merit
and does not in any way conflict with the rules and policies respecting
matters inadmissible because of privilege.

The purpose of the second paragraph of Rule 62(7) is to establish
safeguards against sharp practices and, in the words of the Commis-
sioners on Uniform State Laws, to assure ‘‘that unavailability is hon-
est and not planned in order to gain an advantage.’’ ® Hence this para-
graph provides that physical absence of a person or his incapacity to
testify do not make that person ‘‘unavailable’’ insofar as proponent
is concerned, if such absence or incapacity is ‘‘due to procurement
or wrongdoing of the proponent . . . for the purpose of preventing
the [person] . .. from attending or testifying’’ or is due to ‘‘the
culpable neglect of’’ proponent. For example, if on the day of the
hearing, proponent gives declarant drugged whiskey for the purpose
of preventing him from testifying, proponent may not prove declar-
ant’s out-of-court statement under any hearsay exception which re-
quires declarant’s unavailability.

Moreover, if at the hearing the whereabouts of a declarant is un-
known, but it appears that proponent had notice of declarant’s in-
tended disappearance and had opportunity to place him under sub-
poena but neglected so to do, this would probably be regarded as a
case of declarant’s absence due to proponent’s ‘‘culpable neglect’’ and,
as such, a case in which proponent could not make use of any hearsay
exeeption requiring declarant’s unavailability.

In such a case, the ‘‘culpable neglect’’ of proponent is, of course,
neglect with reference to formal process to secure declarant’s attend-
ance as witness. Probably no other kind of neglect is intended by the
expression ‘‘culpable neglect.”” Nevertheless, the expression is some-
what ambiguous. It might be broadly construed to mean any neglect
of a legal duty by the proponent which has caused the declarant to
become ‘‘unavailable.”’ Moreover, the language of the paragraph
does not expressly require that the neglect be related directly to secur-
ing declarant’s attendance as a witness. For example: There is an
intersection collision between cars driven by A and B. C, a passenger
in A’s car, is killed in the accident. It is conceded that B was negli-
gent and the issue is whether A was contributorily negligent. If ‘“cul-
pable neglect’’ is given its broadest interpretation, B may not intro-
duce C’s dying declaration under subdivision (5) of Rule 63, because
C’s absence is due to B’s ‘‘culpable neglect.”’

This broad interpretation of ‘‘culpable negleet’’ was probably not
intended. However, to clarify the meaning of the paragraph, it is
recommended that the paragraph be revised to read:

But a witness is not unavailable (a) if the judge finds that his
exemption, disqualification, inability or absence is due to procure-
ment or wrongdoing of the proponent of his statement for the

® UNIFORM RULE 62 Comment.
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purpose of preventing the witness from attending or testifying,
(b) if the judge finds that the proponent because of culpable neg-
lect failed to secure the presence of the witness at the hearing, or
(e) if unavailability is elaimed under clause (d) of the preceding
paragraph and the judge finds that the deposition of the declarant
could have been taken by the exercise of reasonable diligence and
without undue hardship, and that the probable importance of the
testimony is such as to justify the expense of taking such deposi-
tion.t0

10 The Committee appointed by the Supreme Court of New Jersey to study the Uni-
form Rules of Evidence (referred to hereinafter as the N. J. Committee) recom-
mended approval of Rule 62 but also recommended that subdivision (3) of Rule
62 be transferred to Rule 1. REPORT OF THE COMMITTEE ON THE REVISION OF THE
LAW oF EVIDENCE TO THE SUPREME COURT oF NEW JERSEY 117 (1$55) [herein-
after cited as N. J. CoMMITTEE REPORT]. The Commission appointed by the New
Jersey Legislature to study the law of evidence (hereinafter referred to as N. J.
Commission) also recommended that subdivision (3) of Rule 62 be transferred
to Rule 1 and recommended that the remainder of Rule 62 be modified to read
as follows:

As used in Rule 63 and its exceptions and in the following rules,

(1) ‘“‘Statement” means not only an oral or written expression but also non-
verbal conduct of a person intended by him as a substitute for words in ex-
pressing the matter stated.

(2) “Declarant” is a person who makes a statement.

* * * * *

(4) “Public Official” of a state or territory of the United States includes an
official of a political subdivision or regional or other agency of such state or
territory and of a municipality.

(5) “State” includes the District of Columbia.

(6) “A business” as used in exceptions (13) or (14) shall include every kind
of business, profession, occupation, calling or operation of institutions, whether
carried on for profit or not.

(7) “Unavailable as a witness” means that (a) the witness is dead, or (b)
the witness is beyond the jurisdiction of the court’s process to compel appear-
ance, or (c) the witness is unable to testify because of then existing disability,
or (d) the proponent of the statement is unable, despite due diligence, to pro-
cure the attendance of the witness by subpoena. * * *

But a witness is not unavailable * * * when the condition was brought
about by the procurement, * * * wrongdoing * * * or culpable neglectof * ¢ *
the party offering his statement, or when his ¢ * * deposition * * * could
have been or can be taken by the exercise of reasonable diligence and without
undue hardship, and * * * the probable importance of the testimony is such
as to justify the expense of taking such deposition. [* * * indicates omission
from text of URE Rule; italics indicates addition to text of URE Rule.]

REPORT OF THE COMMISSION TO STUDY THE IMPROVEMENT OF THE LAW OF EVIDENCE
53-54 (1956) [hereinafter cited as N. J. CoMMISSION REPORT]. On the other hand,
the Utah Committee on the Uniform Rules of Evidence (hereinafter referred to
as Utah Committee) recommended in its report to the Utah Supreme Court the
approval of this rule without substantial change. FINAL DRAFT OF THE RULES OF
EVIDENCE 33 (1959) [hereinafter cited as UTAH FINAL DRAFTI.



RULE 63—HEARSAY EVIDENCE EXCLUDED—EXCEPTIONS
Rule 63 (Introductory Clause)—Elements of Rule

Rule 63 defines hearsay evidence as ‘‘evidence of a statement which
is made other than by a witness while testifying at the hearing [which
is] offered to prove the truth of the matter stated . . . .”” The rule pro-
vides that such evidence is inadmissible, thus having the effect of
restoring the hearsay rule as a general principle of exclusion. As such
this rule must, of course, be regarded as an exception to the general
provision of Rule 7 that ‘‘all relevant evidence is admissible.”’

In order to appraise this definition of Rule 63 and compare it with
existing California law, it is necessary to break the definition down
into its several elements and analyze these elements separately.

“Statement . . . Made Other Than By a Witness While Testifying . . .”

The distinction between a statement made by a witness while testi-
fying—an in-eourt statement—and a statement otherwise made—an
extrajudicial, out-of-court statement—is the essence of the traditional
hearsay rule. Given an in-court statement, the speaker is under oath
and is subject to cross-examination by the party against whom he
appears. On the other hand, with reference to an out-of-court state-
ment, the speaker is free of the restraint of an oath and the check of
cross-examination. The basic idea of the hearsay rule is that this re-
straint and this check are so important that the out-of-court statement
cannot be used as evidence. Hence, the speaker must be brought into
court to make his statement on the witness stand under oath and sub-
ject to cross-examination. The importance of cross-examination and the
wisdom of recognizing the right to it are thus succinetly stated by
Professor Falknor:

The utility of an intelligent and carefully planned cross-exam-
ination lies in its efficacy in bringing to light deficiencies, first,
in the witness’ observation or in his opportunity or capaecity for
observation of the facts about which he testifies; second, in the
quality of his present recollection of the impressions resulting
from that observation; third, in his testimonial expression or nar-
ration as a faithful, accurate and complete reproduction of his
present recollection; and finally, in the veracity of the witness,
that is to say, his determination—at least his willingness and
desire—to faithfully, accurately and completely communicate to
the tribunal his present recollection.

In respect to an out-of-court assertion offered as proof of the
truth of the matter asserted, danger may lie in any or all of these
directions. Though the tenor of the declaration may imply other-
wise, it is entirely possible that a cross-examination of the declar-
ant would disclose that he either did not see or could not have
seen the event to which the declaration relates; moreover, it is not
impossible that at the time he made the declaration he had no

(414)
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reliable recollection of what he had seen. Then too, there is grave
danger either of outright distortion or of incompleteness in such
a second hand communication of the declarant’s recollection to
the tribunal; and finally, he may have been consciously lying.!

The traditional hearsay rule recognizes the basic superiority of the
in-court statement over the out-of-court statement by providing that,
in general, only the former is acceptable. This ancient wisdom is in-
corporated in and validated by the definition of hearsay stated in
Rule 63.

“Offered to Prove the Truth of the Matter Stated . . . .”

Rule 63 preserves the orthodox doctrine that the extrajudicial state-
ment is hearsay only when offered to prove the truth of the matter
stated. The rationale here is that if the mere making of the statement
is a relevant eircumstance so that no reliance need be placed upon
the truth of the statement, the credibility of the speaker is not in-
volved and a eross-examination to test his credibility is not necessary;
all that is needful is cross-examination of the witness who testifies that
the speaker made the statement. There are manifold applications of
this rationale in admitting the testimony of a witness who testifies
to what another has said and in admitting various writings.2 The ra-
tionale is recognized and accepted in California.®

1 Falknor, Silence as Hearsay, 89 U. Pa. L. REV. 192, 194-95 (1940).

2 § WIGMORE, EVIDENCE § 1766.

“The true nature of the Hearsay rule is nowhere better illustrated and empha-
sized than in those cases which fall without the scope of its prohibition. The
essence of the Hearsay rule is the distinction between the testimonial (or asser-
tive) use of human utterances and their non-testimonial use.

“The theory of the Hearsay rule . . . is that, when a human utterance is
offered as evidence of the truth of the fact asserted in it, the credit of the
assertor becomes the basis of our inference, and therefore the assertion can be
received only when made upon the stand, subject to the test of cross-examination.
If, therefore, an extrajudicial utterance is offered, not as an assertion to evidence
the matter asserted, but without reference to the truth of the matter asserted,
the Hearsay rule does not apply. The utterance is then merely not obnoxious to
that rule. It may or may not be received, according as it has any relevancy in
the case; but if it is not received, this is in no way due to the Hearsay rule.

“For example, in a prosecution against a defaulting embezzler Doe, it is desired
to show that, after leaving his employment, he concealed himself and passed
under a false name; here his statement, ‘My name is Roe,’ is not offered to evi-
dence that his name was in truth Roe; on the contrary, it will be shown that his
name was Doe; and the statement is not used as hearsay. Or, on an issue of
insanity, it is offered to show that the party said, ‘I am the Emperor of Africa’;
here the utterance is not offered as evidence that he was in truth the Emperor,
but, on the contrary, as circumstantially indicating his mental aberration. Again,
in an action upon a warranty of a horse, it is offered to show that the defendant
at the time of the bargain asserted that the horse was only four years old; here
the plaintiff will immediately proceed to prove that the horse is nevertheless
twelve years old; he has not offered the defendant’s statement with any view to
using it as evidence of its truth, but with just the contrary purpose. Or (to take
an iHllustration of Lord Abinger’s [in Fraser v. Berkeley, 7 C. & P. 6251) suppose,
on an issue of mitigation of damages in an action for battery, the defendant
offers to prove that the plaintiff, just before the assault, provoked the defendant
by asserting that he was a llar; here the defendant by no means desires the
jury to take this utterance as evidence of the truth of the fact agserted; he
would be much disappointed if they should accept it in that aspect; his purpose
Ls m.erelyt by this utterance to evidence the anger which he naturally felt upon

earing it.

“The prohibition of the Hearsay rule, then, does not apply to all words or
utterances merely as such. If this fundamental principle is clearly realized, its
application is a comparatively simple matter. The Hearsay rule excludes extra-
judicial utterances only when offered for a special purpose, namely, as assertions
to evidence the truth of the matter asserted.” Id. at 177-78.

3 Smith v. Whittier, 95 Cal. 279, 30 Pac. 529 (1892) (action for negligent operation of
elevator ; evidence of information given defendant as to how to operate elevator
admitted). The court stated: ‘“Whether in fact such information was or was not
correct is immaterial for the purpose of determining its admissibility ; and hence
it is no objection to its admission that it was not given under the sanction of
an oath, or that the opposite party had no opportunity of cross-examining the
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1"

“Evidence of a Statement . . . .

Rule 63 defines ‘‘hearsay evidence’” in terms of “‘evidence of a
statement.’”’ (Emphasis added.) This is econventional.* It is also appar-
ently simple, but the appearance of simplicity is deceiving. Truly the
matter is ecomplex and, as we shall now attempt to demonstrate, the
complexity springs from the ambivalence of the word ‘‘statement.’’

Obviously, words (verbal conduct) can and usually do constitute a
statement. Obviously, too, some conduct other than words (nonverbal
conduct) can constitute a statement. No one would contend that the
sign language of the dumb is any less a statement for hearsay pur-
poses than the verbal assertions of those possessed of vocal powers.
But what of conduct which is not intended to be communicative?
Under what circumstances, if any, should this kind of conduct be
thought of as a ‘‘statement’ for hearsay purposes? These questions
lead us into a marginal area—the ‘‘Borderland of Hearsay’’5 in Pro-
fessor MeCormick’s colorful phrase—which has been and still is the
source of much confusion and uncertainty, both in California and else-
where.

First, we shall explore this area as it exists today. Then, we shall
note what changes would be effected by the adoption of the Uniform
Rules. Lastly, we shall attempt to evaluate the wisdom of these changes.

A hypothetical case will illustrate the problem: A man is murdered.
A migratory laborer is arrested as the suspeected culprit and is charged
with murder. At the trial he wishes to fasten guilt upon a boarder in
the home of the deceased. In developing this defense, defendant wishes
to show that on the day following the murder, the boarder quit his
job, ‘‘jumped’’ his board bill and fled to Mexico. Does the conduct of
the boarder constitute a sfatement? Today, most courts say that such
conduct amounts to an ‘‘implied assertion’’ by the boarder of his own
guilt and hold evidence of such conduet inadmissible whenever evi-
dence of an equnivalent express assertion would be inadmissible. Under
this rationale, the conduct of the boarder in our case amounts to an
‘‘implied confession’’ and for evidentiary purposes it is equated with an
express confession. As the California court puts it in People v. Mendez,®
‘‘circumstances of flight are in the nature of confessions by such third
persons and are, therefore, in the nature of hearsay evidence.’’? Or as
Baron Parke stated in a famous English case: ‘[Plroof of a particu-
lar faet, . . . which is relevant only as implying a statement . . . is

informant. The truth of the information is a distinet issue, and must be estab-
lished by competent evidence; but upon the theory that the information was cor-
rect, the plaintiff, in the present instance, had the right to show that the defend-
ants had received such information, and thus obviate any claim that might be
made by them that they had exonerated themselves from liability by procuring

the elevator to be constructed by a competent and reputable manufacturer.”
Id. at 293, 30 Pac. at 532,

See also Liebrandt v. Sorg, 133 Cal. 571, 65 Pac. 1088 (1901) (action for
breach of promise to marry; evidence plaintiff told friends of marriage contract
held a.dmits)sible to show plaintiff’s humiliation, inadmissible to show the marriage
agreement).

¢ Consider, for example, Professor McCormick’s definition: “Hearsay evidence is testi-
mony in court or written evidence, of a statement made out of court, such state-
ment being offered as an assertion to show the truth of matters asserted therein,
and thus resting for its value upon the credibility of the out-of-court asserter.”
McCorMICK, EVIDENCE § 225 at 460 (1954) [hereinafter cited as McCORMICK,
EVIDENCE].

8 McCormick, The Borderland of Hearsay, 39 YaLe L.J. 489 (1930).

€193 Cal. 39, 223 Pac. 65 (1924).

7Id. at 52, 223 Pac. at 70.




HEARSAY STUDY—RULE 63 (INTRODUCTORY CLAUSE) 417

inadmissible in all cases where such a statement . . . would be of
itself inadmissible . . . .’’8 The issue in that case was one of sanity.
The evidence in question was proof that a letter was written to decedent
consulting him on business matters. The evidence was offered to show
that the writer of the letter believed the decedent to be sane. Baron
Parke held the conduct of the writer constituted an ‘‘implied state-
ment’’ that the deceased was sane and that the admissibility of evi-
dence of this conduct should stand on the same basis as an explicit
statement by him that deceased was sane. Other instances suggested by
Baron Parke and his colleagues as appropriate for application of this
implied-statement technique are the following: (1) proof that under-
writers paid the amount of a policy as evidence of the loss of the
insured ship; (2) proof of payment of a wager as evidence of the hap-
pening of the event which was the subject of the wager; (3) proof of
the election of a person to office as evidence of his sanity; (4) on a
question of seaworthiness of a ship, proof that an experienced captain
examined the ship and then embarked on her with his family.?

In much the same vein is a California will contest case, Estate of De
Laveaga.l® Contestants offered evidence tending to show that the family
of decedent engaged in conduct indicative of their belief in her incom-
petence. Of this evidence the court said: ‘‘[T]he manner in which a
person whose sanity is in question was treated by his family is not,
taken alone, competent substantive evidence tending to prove insanity,
for it is a mere extrajudicial expression of opinion on the part of the
family . . . .””1! This again appears to be the implied-assertion tech-
nique of Baron Parke.

In all these cases it is more or less clear that the relevancy of the evi-
dence requires reliance upon the belief of the actor. (Assume in any
one of the cases that the mind of the actor was blank; his conduct is
then irrelevant; therefore it is relevant only by way of supplying an
inference as to his belief.) It is equally clear that the actor did not in-
tend that his conduct should serve as a substitute for words in pro-
claiming his belief. (For example, consider the illustration suggested
by Baron Parke where proof of the election of a person to office is
offered as evidence of his sanity. In voting for a candidate you, of
course, believe him to be sane. Your purpose, however, is not to pro-
claim your belief in his sanity. Your objective is to get him elected.)
The idea underlying the implied-assertion technique seems to be that,
although the conduect is nonassertive, the belief of the actor is involved
and we therefore should treat the situation as ¢f a statement had been
made or intended.

The implied-statement cases have been decided for the most part by
the courts with scant analysis and a minimum of discussion. Although
the judicial treatment of the problem has been niggardly, that of the
s Wright v. Tatham, 7 Adol. & Ellis 313, 388-89, 112 Eng. Rep. 488, 516-17 (Ex. 1837).
o Id. at 386-89, 112 Eng. Rep. at 515-17 ; McCorMICK, EVIDENCE § 229.

10165 Cal. 607, 133 Pac. 307 (1913).
1 Jd. at 624, 133 Pac. at 314.
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commentators has been lavish.!? So far as the many learned articles
on the subject can be reduced to anything resembling a consensus, we
may say that there is substantial agreement on the following analysis
of the idea that conduet is hearsay: If a person states in words what
he has experienced we must, if we are to believe him, rely upon (a)
his perception at the time of the experience, (b) his present recollec-
tion of what he then perceived, (c¢) his narrative skill in portraying
his recollection and (d) his veracity or conscious effort to state cor-
rectly what his recollection indicates. These faculties of this person
need to be subjected to the test of cross-examination and the sanction
of perjury penalties. If, therefore, the statement is an out-of-court
statement, it cannot be received in evidence precisely because it is an
out-of-court statement. The person must be brought into court to make
his statement as a witness. However, if the person acts in a way that
indicates his belief in a past experience, but not intending by his aet
to eommunicate his belief, his veraecity cannot be involved nor can his
narrative skill be involved because intent to communicate is absent.
Yet, his perception and his recollection are involved if his conduct is
relevant only as evincing his belief. This is so because his belief rests
upon both the accuracy of his perception at the time of the original
experience and the accuracy of his recollection of that perception.
Faculties of perception and recall usually need to be checked by cross-
examination. Evidence of out-of-court conduet involving reliance on
these faculties therefore, as Professor Morgan puts it, ‘‘approaches
perilously near to conventional hearsay.’’ 13
It must not be thought, however, that the implied-statement tech-
nique is always invoked in all situations to which it logieally applies.
In California, as elsewhere, it is sometimes either overlooked or dis-
regarded. The outstanding local illustration of this phenomenon is in
bookmaking cases. While officers are raiding the suspected establish-
ment the phone rings, the officers answer, the speaker places a bet.
Under the reasoning of Baron Parke this should be treated, it would
seem, as an implied assertion by the speaker of his belief as to the
character of the establishment. Nevertheless, the California courts have
thus far rejected the hearsay objection to such evidence 1* despite the
protest of one judge to the effect that the evidence is ‘‘pure hearsay’’
12 Brown, The Hearsay Rule in Arizona, 1 ARrIz. L. REV. 1 (1959); Cross, The Scope
of the Rule Against Hearsay, 72 L. Q. REv. 91 (1956); Donnelly, The Hearsay
Rule and its Exceptions, 40 MINN. L. REV. 455 (1956) ; Falknor, The “Hear-say”
Rule as a “See-Do” Rule: Evidence of Conduct, 33 Rocky MT. L. REv. 133
(1961) ; Falknor, “Indirect” Hearsay, 31 TuL. L. REv. 3 (1956) ; Falknor, Silence
as Hearsay, 89 U. Pa. L. REv. 192 (1940) ; McCormick, The Borderland of Hear-
say, 39 YaLE L.J. 489 (1930); Morgan, Hearsey Dangers and the Application of
the Hearsay Concept, 62 Harv. L. ReEv. 177 (1948) ; Morgan, Some Suggestions
for Defining and Classifying Hearsay, 86 U. Pa. L. Rev. 258 (1938); Morgan,
The Hearsay Rule, 12 WasH. L. Rev. 1 (1937); Morgan, Hearsay and Non-
Hearsay, 48 HArv. L. Rev. 1138 (1935); Powers, The North Carolina Hearsay
Rule and the Uniform Rules of Evidence, 34 N.C. L. REv. 295 (1956) ; Rucker,
The Twilight Zone of Hearsay, 9 VAND. L. REv. 458 (1956); Seligman, An Ez-
ception to the Hearsay Rule, 26 HaARv. L. Rev. 146 (1912) ; Wheaton, What is
Hearsay!?, 46 Towa L. Rev. 210 (1961) ; Wright, Uniform Rules and Hearsay, 26
U. Cinc. L. REv. 575 (1957) ; Note, 24 N.C. L. REv. 274 (1946) ; Note, 9 RUTGERS
L. REv. 555 (1955) ; Comment, 4 ViLL. L. REv. 117 (1958).
8 Morgan, Hearsay and Non-Hearsay, 48 Harv, L. REv. 113§, 1143 (1935).
# People v. Allen, 113 Cal. App.2d. 533, 248 P.2d 474 (1952) ; People v. Lewis, 91 Cal.
App.2d 346, 204 P.2d 919 (1949) ; People v. Klein, 71 Cal. App.2d 588, 163 P.2d
71 (1945) ; People v. Radley, 68 Cal. App.2d 607, 157 P.2d 426 (1945) ; People v.
Barnhart, 66 Cal. App.2d 714, 153 P.2d 214 (1944); People v. Joffe, 45 Cal.

Dp.
App.2d 233, 113 P.2d 901 (1941) ; People v. Reifenstuhl, 37 Cal. App.2d 402, 99
P.2d 564 (1940).
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3

and that it is ‘‘judieial stupidity’’ to relax the hearsay rule ‘‘just to
uphold the conviction of a bookmaker,’’ 15

It may be that rejection of the implied-statement technique in situa-
tions to which it logically applies is prompted by a more or less con-
scious realization of the potential the present rule possesses for pro-
ducing absurd results. For example, suppose the issue concerns the
state of the weather at a particular time. Evidence is offered that
persons were seen carrying umbrellas or wearing overcoats or that
they were in shirt sleeves. With impeccable logic it may be urged that
we must treat the conduct of these persons as statements to the effect
that the weather was inclement or cold or hot.!® If the issue concerns
the time of day and a witness testifies he looked at a clock which indi-
cated 10:00 a.m., it may be argued that we must treat this as an
assertion by the manufacturers of the clock.!” The potential which the
implied-assertion technique possesses for reduction to absurdities such
as these may well explain those cases (such as the California book-
making cases) in which the eourts simply refuse to recognmize it. It
cannot be denied, however, that confusion and uncertainty result from
such a ‘‘now it’s hearsay now it’s not’’ approach, as, for example,
recognizing the flight of a third person as hearsay and refusing to
recognize a ‘‘business’’ call to the alleged bookmaker as hearsay.

Thus far we have partially explored the ‘‘Borderland of Hearsay’’
by noting the hearsay aspects of certain nonverbal, nonassertive action
or conduct. The exploration, however, is as yet only partial because
there remains for consideration another species of conduct, namely,
inaction or failure to act. Professor Falknor states this phase of the
problem neatly by posing the following questions:

What of negative conduct, i.e., inaction? Particularly, what of
silence, the failure to speak or write? Suppose, for instance, on
an issue as to the quality of goods sold, it appearing that the par-
ticular goods were part of a larger lot, the remainder of which
had been sold to other customers, the seller proposes to show that
no complaints as to quality were received from these other cus-
tomers. Is the offered evidence inadmissible hearsay$ Or, suppose
on an issue as to the service of a summons, it is proposed to be
shown that the person alleged to have been served never mentioned
the writ to the members of his immediate family. May the alleged
service be negatived in this fashion against an objection invoking
the hearsay rule? 18

Professor Falknor points out that the judicial treatment of problems
of the type posed has been both superficial and dogmatic; that ‘‘in none
of the cases do we find anything like an adequate discussion of the
problem presented’’; that in ‘‘none is apt authority cited, and in
nearly all, the result rests on nothing more than the ipse dizit of the

15 Justice Doran in People v. Barnhart, 66 Cal. App.2d 714, 723, 724, 153 P.2d 214,
219 (1944) (concurring opinion).

16 Professor Falknor suggests that such evidence would have to be excluded under the
orthodox rule as to hearsay conduct. Falknor, Silence as Hearsay, 89 U. PA. L.
REV. 192, 196 (1940). But see MCBAINE, CALIFORNIA EVIDENCE MANUAL § 742
(2d ed. 1960) [hereinafter cited as MCBAINE]. 3

17 See Professor Morgan’'s analysis of the hearsay aspects of testimony based on such
mechanisms as clocks, sundials and scales, in Morgan, Hearsay and Non-Hearsay,
48 Harv. L. Rev. 1138, 1145 (1935).

18 Fatknor, Silence as Hearsay, 89 U. Pa. L. Rev. 192, 193 (1940).
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court that the evidence is or is not hearsay.’’ 1® His own analysis is as
follows:

In each of the supposed cases it is clear that the relevancy of
the offered evidence depends upon inferences from failure to speak
to the belief of the silent individual as to the relevant fact (in the
first illustration, that the goods sold were of satisfactory quality,
in the second that he had not been served) to the relevant fact
itself.

» » *

Theoretically, then, evidence of silence when proposed as the
basis of an inference to the belief of the silent individual, this
belief to form the basis of a further inference to the fact believed,
will run afoul of the hearsay rule. And such has been the holding
in most of the cases where the hearsay objection has been raised.2?

In California, however, the holding was otherwise in the only case we
have found presenting the problem. The case is People v. Layman.2!
Defendant was prosecuted for committing perjury in an action he
instituted against a railway company. In the latter action he testified
he received injuries while pushing his stalled automobile away from
streetcar tracks. The evidence of the prosecution in the perjury case
was (1) testimony of all the motormen on the line that no such aceident
oceurred, (2) testimony of train dispatechers that they received no
report of such an accident. Defendant contended that the testimony
of the train dispatchers was received in violation of the hearsay rule.
This contention was rejected by the court for the following reasons:

Appellant complains that it was error, in violation of the hear-
say rule, to permit the train dispatchers to testify that they had
received no report of an accident. It was not hearsay, but direct
proof, of course, of a fact, the fact being that no report had been
turned in. This fact was material because of the presumption that
the ordinary course of business had been followed . . .; that is,
that if there had been an accident it would have been reported
to the dispatchers.??

Professor Falknor criticizes the case on the following grounds:

Despite the court’s confidence that the evidence was not hear-
say, it seems plain that the problem is just as clearly presented
as in any of the silence cases, and it is difficult to see how the
statute which merely goes to the extent of recognizing that in the
ordinary course of business an aceident will be reported, disposes
of the hearsay question.?®

Such, then, at least in the broad outline, is the borderland of conduet-
hearsay. It has developed as an area of complexity and confusion
despite seemingly clear-cut and authoritative definitions of hearsay.
The ambiguity of such definitional terms as ‘‘statement’’ or ‘‘asser-
tion’’ has contributed to the development.

1 7d. at 209.
» Id. at 193,
20117 Cal, App. 476, 4 P,2d 244 (1931).

2274, at 478, 4 P.2d at 245-46.
= Falknor, Silence as Hearsay, 89 U. PAa. L. Rev. 192, 213 (1940).
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The remedy in the Uniform Rules for the confusion and uncertainty
in this zone of trouble is to define the term ‘‘statement’’ in such a way
ag to eliminate the pre-existing ambiguity of the term. Rule 63, it will
be recalled, defines hearsay in terms of ‘‘evidence of a statement.’’ This

is to be read in connection with Rule 62(1) which defines ‘‘statement’’
as follows:

‘‘Statement’’ means not only an oral or written expression but
also non-verbal econduct of a person intended by him as a substi-
tute for words in expressing the matter stated.

‘When this definition is considered against the background of the
conduct-hearsay confusion, the problem to which it is directed, two
significant guides for construing it emerge: (1) The principle expressio
untus est exclusto alterius should apply and the definition should be
regarded as exclusive, and (2) the word-substitute intention provision
should be strictly construed. Only such situations as sign-language,
symbols and signals obviously intended as substitutes for speech should
be held to constitute statements within the sense of the definition. In
all other cases, absent any special or unusual circumstances manifesting
ifnt;en(t1 2’&0 communicate by conduet, no such intention should be in-

erred.

# Professor McCormick was on the committee which prepared the Uniform Rules for
the National Conference of Commissioners on Uniform State Laws and Professor
Morgan was adviser to the Committee. See Prefatory Note to UNIFORM RULES
(1953). Both have advocated this remedy for the conduct-hearsay problem. See
2 MORGAN, BASIC PROBLEMS OF EVIDENCE 221 (1957), where Professor Morgan
states that: “it would be a boon to lawyers and litigants if hearsay were limited
... to assertions . . . by words or substitutes for words. . . . [This] would
exclude evidence of a declarant’s conduct offered to prove his state of mind and
the facts creating that state of mind if the conduct did not consist of assertive
words or symbols.

“professor McCormick states that the ‘path to improvement’ is to ‘limit hearsay
to assertions, namely to statements, oral or written, or acts intended to be com-
municative, such as signals and . . . sign-language. . . . Other acts and conduct,
including silence, when offered to show belief to prove the fact believed, would be
classed (as many decisions have classed it) as circumstantial evidence.’” Ibid.
And see McCorMICK, EVIDENCE § 229, at 479.

Given the participation of Professors McCormick and Morgan in drafting the
Uniform Rules, their views, above stated, are a strong indication of the purpose
and spirit of Rule 62(1) and bear out the suggestion in the text as to how that
rule should be construed.

Since the promulgation of the Uniform Rules commentators have suggested
that Rule 62(1) has the meaning suggested in the text. Thus, Professor Falknor,
in The Hearsay Rule and Its Exceptions, 2 U.C.L.LA. L. REV. 43, 45 (1954), said
that “it seems very clear from this language [of Rule 62(1)] that it is intended
to abrogate what Is doubtless the orthodox rule which excludes evidence of con-
duct, though non-verbal and non-assertive, if its relevancy depends upon infer-
ences from the conduct to the belief of the actor to the truth of the fact believed.”
Arixc{{ in lIl(\‘lctcCormick, Hearsay, 10 RuTcErs L. REv. 620 (1956), Professor McCor-
mick said:

“The definition of hearsay is the standard one, that is, in effect, an out-of-court
‘statement’ offered to prove the truth of the matter stated (Uniform Rule 63).
But the definition of ‘statement’ appears to settle in a desirable way a contro-
versial question of theory that has exercised the law writers more than it has
the courts. This is the question whether evidence of a man’s acts or inaction,
tendered to show his belief that a fact is true, offered to prove the truth of the
fact, is to be classed as hearsay. Thus a letter from a vicar of a parish to a
country gentleman suggesting that a business matter in dispute between him and
the parish be submitted to arbitration is offered on the issue of sanity as evidence
that he believed the gentleman to be sane. Again, on a claim by a customer
against a restaurant for injury due to the serving of unwholesome beans, the
defendants on the issue of unwholesomeness tenders [sic] evidence that no other
customers who ate the beans made any complaint. Such conduct, under the defini-
tion, not being ‘intended as a_substitute for words' in expressing the matter for
which it is offered, would not be a ‘statement’ and hence not hearsay. This leaves
it to be handled as circumstantial evidence, and to be admitted or excluded
according as the trial judge finds that its probative value is or is not sufficiently
substantial to outweigh such dangers as the likelihood of confusing the issues or
misleading the jury.” Id. at 620-621.
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Given the rigid interpretation which an understanding of the back-
ground and spirit of the rule requires, the Uniform Rules would operate
significantly in removing the hearsay taboo from much evidence hitherto
excluded thereunder. Under Rules 63 and 62(1), when evidence of the
conduct of a person is offered and objected to as hearsay, the judge
must determine whether the person intended his conduct as a substi-
tute for words expressive of a matter. If the judge finds that the
person did not so intend, that is the end of the matter so far as the
hearsay rule is concerned. It is immaterial that the relevancy of the
conduct requires reliance on the person’s belief and that he has em-
ployed his faculties of perception and recollection in formulating his
belief. In other words, evidence of nonassertive conduct is not inadmis-
sible under the hearsay rule (Rule 63) for Rules 63 and 62(1) so
define hearsay that such conduet is excluded from the concept. Thus,
under Rule 7 it is admissible unless some rule other than Rule 63
operates to exclude it.

Is this desirable? What can be said for a new approach admitting
evidence of nonassertive conduct (such as flight of a third person to
show his guilt) which was hitherto excluded as hearsay? Two factors
are of importance in this connection. In the first place, the very fact
that the conduct is nonassertive is of significance. As Professor Falknor
has so well argued, this is a sound reason for considering nonassertive
conduet more reliable than assertive conduct. As he states it:

[N]on-assertive conduct, although its relevancy depends upon
inferences from the conduct to the belief of the actor to the fact
believed, is obviously entitled to more favorable appraisal than an
assertive utterance. This is so because, by hypothesis, the actor
by his conduct did not intend to express or convey an idea. Thus,
the actor’s veracity (or lack of it) is without relevancy to the
trustworthiness of the evidence, and the lack of opportunity to
cross-examine the actor becomes definitely less significant. For
example, as already noted, evidence of flight of a third party
offered in exculpation of the defendant in a eriminal action has
generally been excluded, the courts in these cases having been
content, without very much disecussion, to assimilate this conduct
to an extra-judicial confession of the third party and thus to ex-
clude it as ‘“pure hearsay’’. Yet, less superficial treatment of the
problem makes it quite clear that the flight evidence has consider-
ably more to be said for it than the out-of-court confession. The
confession is assertive, intended by the declarant to convey the idea
of his guilt. Upon his veracity, therefore, depends the trustworthi-
ness of the confession. But in the case of flight, nothing to the
contrary appearing, it may safely be assumed that the actor fled,
not to express or convey the idea of his guilt, but to escape detec-
tion and punishment. The conduct being non-assertive, the actor’s
veraeity is not involved in a rational appraisal of the trustworthi-
ness of the evidence.25

In the second place, it is significant that, although the relevancy of
the conduct requires reliance on the actor’s belief, that belief is vouched

® Falknor, Silence as Hearsay, 89 U. Pa. L. Rev. 192, 195 (1940).
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by the actor’s conduct. The argument predicated upon this factor, as
stated by Professor Falknor, is:

The argument, then, is that if the actor was sufficiently satis-
fied with his observation and recollection of the relevant event or
condition to predicate action important to himself upon his belief
in that event or condition, there is enough to be said for the trust-
worthiness of his belief, though uncross-examined, to permit it to
be presented to the tribunal as a basis of a possible inference to
the event or condition.28

It is not enough, however, to conclude that evidence of nonassertive
conduet should no longer be barred as hearsay. There remains the
question whether such evidence should be barred when it reflects the
belief or conclusion of an actor whose testimony asserting his belief
would be inadmissable in a judicial proceeding.

It will be remembered that the logical chain of reasoning by which
evidence of an actor’s nonassertive conduct is said to be admissable
is (1) that the actor’s conduet reflects his belief as to the existence or
nonexistance of a fact and (2) that such belief tends to establish such
existence or nonexistence. Yet we do not always permit a witness on
the stand to testify to his belief that a fact is true or not true as the
basis for an inference to that effect. Thus, under present California
law 27 if a witness is to give direct testimony concerning a material or
relevant matter he must possess personal, first-hand knowledge of that
matter and, if the matter is such that special expertise is required, the
witness must possess the requisite experience, training or education.
These commonplace principles are carried forward in that part of Rule
19 of the Uniform Rules which reads as follows:

As a prerequisite for the testimony of a witness on a relevant
or material matter, there must be evidence that he has personal
knowledge thereof, or experience, training or education if such be
required.

This language has reference to witnesses in court. But what of hear-
say declarants and those engaging in nonassertive conduct? To what
extent should knowledge and expertise be required of such declarant?
There is, of course, no problem when the declarant has made a state-
ment in the sense of Rule 62(1) and that statement does not fall within
one of the exceptions of Rule 63. Such a statement is inadmissible as
hearsay; it need not concern us, therefore, that perchance the declar-
ant lacked knowledge or special skill. Likewise, there is no problem
requiring any general amendment of the Uniform Rules when the
statement is admissible under any one of the subdivisions of Rule 63.
So far as knowledge and expertise are then to be made requirements,
this is done by the subdivision in question—as in subdivisions (1), (3),

(4), (9), (12).

26 4, at 208. This, of course, is a variable factor depending in each case upon the
importance to the actor of the conduct in which he engages.

27 CaL. CopE CIV. PROC. § 1845 provides: ‘A witness can_ testify of those facts only
which he knows of his own knowledge: that is, which are derived from his own
perceptions, except in those few express cases in which his opinions or inferences,
or the declarations of others, are admissible.”
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However, we do have a special problem requiring special handling
when we consider the area of conduect which is now excluded as hearsay
but which under Rules 62(1) and 63 would no longer come under the
hearsay ban. Should we accept evidence of conduct indicative of the
actor’s belief when he had no knowledge or, if required, no expertise?
Formerly, the possibility that the actor was not knowledgeable or
skilled was of no significance because in any event the evidence was
to be excluded as hearsay. Today, however, if we are to lift the hearsay
ban we must face up to the question whether we should not impose
conditions respecting knowledge and expertise. Reconsidering some of
the illustrations, supra, under the new view: The ship captain’s con-
duct is not hearsay, but should not a foundation qualifying him as an
expert be required ? Again, payment by the underwriter is not hearsay,
but should it not be excluded for want of personal knowledge?

We believe that restrictions in terms of personal knowledge and ex-
pertise are desirable. We propose, therefore, that an amendment be
made to Rule 19 of the Uniform Rules to deal with this matter. Such
an amendment should parallel insofar as feasible the structure and
phraseology of Rule 19 and should read as follows:

As a prerequisite for evidence of the conduct of a person reflect-
ing his belief concerning a material or relevant matter but not
constituting a statement as defined in Rule 62(1), there must be
evidence that the person had at the time of his conduct personal
knowledge of such material or relevant matter or experience,
training or education, if such be required.

If the amendment is accepted, Rule 19 should then be regarded as an
integral part of the group of Uniform Rules relating to hearsay evi-
dence.

If this amendment to Rule 19 is made, conduct indicative of belief
respecting ordinary matters and based on personal knowledge will still
be admissible—for example, flight as evidence of guilt. (Conceivably,
however, rare cases may occur in which the fleeing person had no
knowledge of his culpability.) On the other hand, conduct indicative
of lay opinion on professional matters will be inadmissible and conduct
indicative of expert opinion will require a foundation showing the
expertise of the actor.

Conclusion

It is reasonable to conclude that evidence of nonassertive conduct
which is based on the actor’s observations or expert opinion, even
though classified hitherto as hearsay and even though possessing some
of the dangers of typical hearsay, is nevertheless relatively more trust-
worthy—sufficiently so that it should now be treated like any other
non-hearsay evidence. It is recommended, therefore, that the opening
paragraph of Rule 63 and Rule 62(1) of the Uniform Rules be adopted
in California.?8

#The N. J. Committee, N. J. Commission and Utah Committee all recommended ap-
proval of the opening paragraph of Rule 63 without modification. Cf. Finman,
Implied Assertions as Hearsay, 14 STaN. L. REV. 682 (1962).



Rule 63(1)—Previous Statements of Persons Present
and Subject to Cross-examination

Rule 63(1) creates a new exception to the hearsay rule which reads
as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

(1) A statement previously made by a person who is present at
the hearing and available for cross examination with respect to
the statement and its subject matter, provided the statement would
be admissible if made by declarant while testifying as a witness;

Here we shall consider the scope of this exception, the extent to which
its adoption would change current California law and the desirability
of such change. A comparison of the exception with existing law can
best be made by considering separately the present admissibility of
prior consistent and prior inconsistent statements of a witness.

Prior Consistent Statements of a Witness

Plaintiff calls a witness. On direct examination the witness testifies
favorably to plaintiff. Defendant cross-examines. Then on redirect ex-
amination, plaintiff wishes to have the witness testify that prior to the
trial the witness made statements substantially identical with those
given on his direct examination; or plaintiff wishes to introduce a
written statement executed by the witness prior to the trial reciting
the facts as witness testified them to be on his direct examination.
Under what circumstances and conditions may plaintiff proceed in
this fashion? Today such evidence is as a general rule inadmissible in
California ! and other jurisdictions.2 The pretrial statement cannot be
used as evidence of the facts asserted nor can it be received as cumula-
tive evidence on the merits to corroborate the witness’s testimony on the
stand.? The evidence is hearsay, being an out-of-court statement not
made under oath nor subject to cross-examination.t It is immaterial
that the statement was made by a person presently a witness, for there
is no exception to the hearsay rule for out-of-court statements by
witnesses. If such evidence is to be received at all, it must be received
under the ‘‘recent contrivance’’ or ‘‘recent fabrication’’ theory—i.e.,
1 People v. Kynette, 15 Cal.2d 731, 104 P.2d 794 (1940) ; Judd v. Letts, 158 Cal. 3859,
111 Pac. 12 (1910) ; Clark v. Dalziel, 3 Cal. App. 121, 84 Pac. 429 (1906) ; Note,
3 U.C.L.A. L. Ruv. 262 (1956).

3 4 'WiGMORE, EVIDENCE § 1124, p. 194 ; Note, 3 U.C.L.A. L. REV. 262 (1956).

31t is, of course, relevant for this purpose. Falknor, The Hearsay Rule and Its Excep-
tions, 2 U.C.L.A. L. Rev. 43, 52, n.40 (1954), but, for this purpose, it is hearsay.
See note 4, infra.

4+ McCorMICK, EVIDENCE § 39 n.1, § 49, nn.l4 & 24; 4 WIGMORE, EVIDENCE § 1132;

6 WIGMORE, EVIDENCE § 1792 ; WITKIN, CALIFORNIA EVIDENCE § 209 (1958) ; Falk-
nor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. REV. 43, 49 (1954).

(425 )



426 CALIFORNIA LAW REVISION COMMISSION

if the witness is attacked by the suggestion that his story as related
on the stand was contrived or fabricated at a certain time as a result
of such influences as bribes, threats, fears or the like, it then may be
shown that prior to the time that the witness is claimed to have tailored
his story to the influence, the witness related the facts consistently
with the story he tells on the stand. To avoid infringing the hear-
say rule, however, the evidence is received (and the jury must be so
charged) ‘“not to prove the facts of the case, but as tending to show
that the witness has not been controlled by motives of interest and
that he has not fabricated something for the purposes of the case.’”’ 5

Application of this doctrine presents several difficulties. For exam-
ple, it is often a difficult and debatable question whether the attack
on the witness is of the requisite kind to invoke the doctrine.® This
produces questionable rulings which encourage appeals and it pre-
sents the hazard of reversal for admitting (or excluding) evidence
of a witness’s prior consistent assertion.” A greater difficulty inheres
in the fact that the jury frequently cannot understand the charge
which is supposed to direet and limit their consideration of the evi-
dence so as not to violate the hearsay rule.

Such, then, is the current law on the admissibility of evidence of
a witness’s prior consistent statements. The Uniform Rules treat
prior consistent statements quite differently. Under Rule 63 itself
such a statement is hearsay, for it is ‘‘evidence of a statement which
is made other than by a witness while testifying.’’ (Emphasis added.)
But under Rule 63(1) it is admissible as ‘‘a statement previously
made by a person who is present at the hearing and available for cross-
examination.”’ (Emphasis added.) Furthermore, such evidence will
be admissible ‘‘to prove the truth of the matter stated.’’ It should be
noted, however, that under Rule 45, the judge has diseretion to rejeect
it if he finds that the ‘‘probative value’’ of the evidence ‘‘is substan-
tially outweighed by the risk that its admission will necessitate undue
consumption of time.’’
The rationale of Rule 63(1) insofar as prior consistent statements
are concerned is this: The statement on the stand is under oath and
subject to cross-examination; the safeguards are adequate to let the
jury consider it as evidence of the facts. Since the out-of-court state-
ment was identical or substantially identical, there can be no objection
to letting the jury consider that also. In short, the fact that a state-
ment was made out of court loses its disqualifying significance when
5 People v. Kynette, 15 Cal.2d 731, 754, 104 P.2d 794, 806 (1940). The court in People
v. Walsh, 47 Cal.2d 36, 41, 301 P.2d 247, 251 (1956), refers to this doctrine as
“an exception to the hearsay rule,” This is erroneous. See 4 WIGMORE, KVIDENCE
§ 1132 n.1, for a criticism of a similar statement by the Maryland court. Since
the evidence is not received ‘‘to prove the facts of the case,” the proper theory is
that the evidence is not hearsay at all. See note 4, p. 425, supra. For discussions
of the recent fabrication doctrine, see MCCORMICK, EVIDENCE § 49, pp. 108-9; 4
‘WIGMORE, EVIDENCE §§ 1128-29 ; WITKIN, CALIFORNIA EVIDENCE § 696 (1958).

¢ See, e.g., People v. Walsh, 286 P.2d 915 (1955) (opinion of District Court of Appeal
holding doctrine inapplicable), superseded, 47 Cal.2d 36, 301 P.2d 247 (1956)
(doctrine held applicable by éupreme Court). And see Bickford v. Mauser, 53
Cal. App.2d 680, 128 P.2d 79 (1942) (doctrine held applicable, but vigorous dis-
sent by Mr. Justice Peters, and two Supreme Court Justices voted for hearing).

7See People v. Doetschman, 69 Cal. App.2d 486, 159 P.2d 418 (1945) (error not re-

versible error in this case). Compare dissent by Mr. Justice Peters in Bickford v.
Mauser, note 6, supra.
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the speaker repeats the same statement on the witness stand and is
subject to cross-examination as to both statements.?

The merits of recognizing the new exception so far as prior consist-
ent statements are concerned would be these: First, under the new
exception the out-of-court statement would be excluded (if at all) on
the sensible ground that it was not worth the time (under Rule 45),
rather than on the fallacious ground of no oath and therefore no cross-
examination. (When the effect of the evidence would be merely cumula-
tive, it is to be expected that the judge would often exercise his
diseretion to exclude it. Certainly this would be so if several prior
consistent statements were offered.) Second, in lieu of regulating the
admissibility of prior consistent statements by the perplexing ‘‘recent
contrivance’’ doctrine (under which the evidence is inadmissible in all
cases as substantive evidence but admissible in some as nonsubstantive),
we would have a simple rule of admissibility of such statements as sub-
stantive evidence on the merits in all cases, subject only to the judge’s
diseretion to rejeet them as merely cumulative. The new rule would
be simpler for both judge and jury to understand and apply. It would
eliminate the present hazard ® of reversal for erroneous rulings under
the ‘“recent contrivance’’ exception. HExclusionary rulings under Rule
45, being discretionary under the new system, would seldom be ques-
tioned. There is no doubt that it would be an abuse of diseretion to
exclude the pretrial statement in a situation in which it is admissible
today under the recent contrivance doctrine. That, however, could
readily be avoided by the trial judge by simply admitting the evidence.
Under the new system, admitting a prior consistent statement would
rarely, if ever, constitute abuse of discretion.

Prior Inconsistent Statements of a Witness

General Considerations. By way of background, let us first think of
a witness who contradiets himself while testifying—a person, that is,
who makes inconsistent in-court statements. For example, in an auto-
mobile collision case, plaintiff wishes to establish that a particular
traffic light was green at a certain time. Plaintiff calls an eyewitness
who testifies the light was green. On cross-examination defendant
persuades the witness to change his story and assert the light was red.
On redirect, plaintiff persuades the witness to restate his original story

8 See Professor Falknor’s statement in Falknor, The Hearsay Rule and Its Exceptions,
2 U.C.L.A. L. Rev. 43 (1954): “In the last analysis, the important question
appears to be whether cross- —examination of the declarant at the trial will prove
adequate as a test of the dependability of an alleged prior out-of-court statement.
So far as prior consistent statements are concerned, it is difficult to see why
cross-examination at the hearing is not fully as adequate as it would have been
when the statements were made. Here, by hypothesis (we are considering prior
declarations ‘consistent with and supporting the witness’ admissible testimony),
the declarant will have personal knowledge of the event and will remember it.
It is to be remarked that while the hearsay ban would be lifted as to prior con-
sistent statements, evidence of such may nevertheless be excluded under Rule 45
which accords to the trial judge, generally, discretion to exclude evidence (though
otherwise admissible) if he concludes that its probative value is substantially
outweighed by the risk that its admission will ‘(a) necessitate undue consumption
of time, or (b) create substantial danger of undue prejudice or of confusmg the
issues or of misleading the jury, or (e¢) unfairly and harmfully surprise’ the
opponent. At least where there has been no substantial impeachment of the wit-
ness, his prior consistent statements will add very little, if anything, to his
in-court testimony; it is to be expected, consequently, that in the ordina.ry case
the trial judge would be very likely to hold that the very slight increment of
probative value arising from prior consistent statements would be more than
outweighed by the exclusionary factors mentioned in Rule 45.” Id. at 52-53.

® See note 7, p. 426, supra.
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that the light was green. Now the jury may dispose of the testimony
of this turncoat in any one of three ways. First, they may disregard
all of the witness’s statements, being convineed that nothing that he
says on the subject is credible. Second, they may find that the light was
green on the basis of the witness’s statements on direct and redirect
examination. Third, they may find that the light was red on the basis
of the witness’s statement on cross-examination. All of the witness’s
statements, though contradictory, are in the record as substantive
evidence.’® Onee he has made a statement he cannot withdraw it and
require the jury to disregard it. That could be accomplished only by
a ruling of the court and the situation under consideration is not an
appropriate occasion for an order striking any of the evidence.

Now let us suppose the contradiction is between an in-court state-
ment on the witness stand and a previous out-of-court inconsistent
assertion. On direct examination the witness testifies for plaintiff that
the light was green. On cross-examination, the defendant shows the
witness a pretrial written statement in which the witness asserted that
the light was red. The witness admits executing the statement and it
is admitted in evidence. Now what possibilities lie before the jury?
Is their range of choice the same as that in the previous ease where
the witness contradicted himself in court? Clearly not. Now (as before)
the jury may disregard both statements or (again as before) they may
find the light was green on the basis of the in-court statement. They
may not, however, (as they could before) find that the light was red
on the basis of the witness’s prior statement to that effect. The state-
ment that the light was red is an out-of-court statement by the witness.
As evidence that the light was red the statement is hearsay ;! there is
no exception to the hearsay rule permitting the admission of pretrial
statements by witnesses generally.

1 Zimberg v. United States, 142 F.2d 132 (1st Cir. 1944). “[T]he jury had before it
two conflicting statements by Biron of equal force as evidence; one made on
direct examination to the effect that there had been no arrangement whereby the
weights of his purchases were to be overstated and another on cross examination
that such an arrangement had been made. Under these circumstances the jury
were at liberty to take either version as correct. That is to say, they could believe
either that there had or had not been an agreement between Biron and the de-
fendants to exaggerate weights.” Id. at 136.

1 For a full collection of California cases see 3 WIGMORE, EVIDENCE § 1018. See also
McCorMICK, EVIDENCE § 39.

The judicial statement most frequently quoted for the orthodox view that the
prior contradictory statement is hearsay, if considered as substantive evidence of
stgg f(aigtssga)stated, is the following from State v. Saporen, 205 Minn. 358, 285 N.W.

‘“The previous statement was when made and remains an ex parte affair, given
without oath and test of cross-examination. Important also is the fact that, how-
ever much it may have mangled truth, there was assurance of freedom from
prosecution for perjury.

“The chief merit of cross-examination is not that at some future time it gives
the party opponent the right to dissect adverse testimony. Its principal virtue is
in its immediate application of the testing process. Its strokes fall while the iron
’i; ltlgt. False testimony is apt to harden and becomes unyielding to the blows of

uth. . ..

“There are additional practical reasons for not attaching anything of sub-
stantive evidential value to extrajudicial assertions which come in only as im-
peachment. Their unrestricted use as evidence would increase both temptation
and opportunity for the manufacture of evidence. . . .

“The hearsay rule, if considered satisfied as to contradictory statements, would
be equally so as to declarations agreeing with the testimony of the witness. . . .
‘We hold that it is not satisfied in elther case. . ..

‘“The foregoing we consider entirely consistent with the single purpose of rules
of evidence, which is to disclose the truth. That implies the necessity for safe-
guards against abuse. The general admission of earlier, extrajudicial statements
would, in practice, endanger rather than facilitate the truth-finding process.”
Id. at 362-63, 285 N.W. at 901.
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To implement this orthodox view that the pretrial statement is in-
admissible hearsay when considered as probative of the fact asserted
and at the same time is admissible to impeach the witness requires, of
course, an explanation to the jury. They must be told, in effect, that
while the out-of-court statement may be regarded by them as ecan-
celling the in-court statement, thus wiping the slate clean (the first
of the three alternatives stated above), the out-of-court statement can-
not be substituted for the in-court statement as affirmative evidence of
the fact asserted (the third of the three alternatives stated above).
Or, to state the matter in different terms, the jury must be made to
realize that they could reason this way in returning a verdict for
defendant: witness’s statements cancel each other; there is nothing
to tell us whether the light was green or red; plaintiff has not dis-
charged his burden of proof. They could not, however, reason this way
in returning a verdiet for defendant: witness once said the light was
red; it was! 12

It scarcely needs to be argued that a jury must find it difficult to
perform the mental operations prescribed by the charge and that many
a jury (despite the charge) approaches the situation in the wholly
natural way of saying: Here are two stories—which is true? Rule
63(1) would validate this natural approach and make it permissible as
a matter of legal theory, thus eliminating the futility of charging the
jury to refrain from doing what their instinet and common sense
dictate.13

There is no unfairness to plaintiff in thus using the pretrial state-
ment of his witness as substantive evidence against him. Though at
the time he made the statement the witness was not under oath and
not subject to examination by plaintiff, now he is. On redirect exami-
nation plaintiff can attempt to persuade the witness to disavow his
pretrial contrary statement and reinstate his original story, explaining
as best he ean why he has vacillated, proceeding in much the same
fashion as if both statements had been made in court. There seems very
good reason, therefore, to treat the out-of-court statement, as Rule
63(1) does, as possessing the full evidential value it would have pos-
sessed if made on the witness stand. Indeed, it may be argued that it
possesses more weight because it was made closer in point of time to
the event in question.

Now what is the situation if the witness denies having made the
contradictory statement? A witness for plaintiff testifies that the light
was green. On cross-examination the witness denies having previously
told X that the light was red. After P rests, D produces X who testi-
fies the witness told him that the light was red. D rests. In rebuttal P
recalls the witness and questions him further about the alleged state-
ment to X. Under Rule 63(1), the jury may (1) believe X and find
that the witness made the out-of-court statement that the light was red

12 See note 11, p. 428, supra.

18 The scholarly writers in the field of evidence unite in urging substantive use of the
out-of-coart statement. MAGUIRE, EVIDENCE, COMMON SENSE AND COMMON Law
at 59 (1947) ; McCorMICK, EVIDENCE § 39; 3 WIGMORE, EVIDENCE § 1018 ; Falknor,
The Hearsay Rule and its Exceptions, 2 U.C.L.A. L. Rev. 43, 49-55 (1954) ; Mor-
gan, Hearsay Dangers and the Application of the Hearsay Concept, 62 Harv, L.
REv. 177, 192-196 (1948) ; Morgan, The Law of Evidence, 1951-1945, 59 HaRvV. L.
REV. 481, 545-550 (1946).

See, however, notes 14 and 15, p. 430, infra for the qualified positions of Pro-
fessors McCormick and Falknor.
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and (2) believe the witness’s statement to X and find the light was in
fact red. Is it fair to permit the jury to use the pretrial statement as
substantive evidence against plaintiff in this situation? Is there a
significant difference between the case where the witness admits and
that where he denies his prior contradictory statement? HEven though
the witness denies having made the statement to X, the fact remains
that X has testified otherwise (under oath and subject to cross-exami-
nation by plaintiff). Plaintiff has his day in court on the issue of
whether the pretrial statement was made by witness. The witness is
present to be examined further by plaintiff and to be sized up by the
jury under the fire of direct examination, cross-examination and re-
direct examination. It seems reasonable, therefore, to permit the jury
to choose to believe X, and, believing him, to believe that the witness’s
first story is the true one. Two commentators, however, have argued
otherwise. Professor McCormick,'* swayed by the possibility that X
may be mistaken, and Professor Falknor,'® influenced by the limited
opportunities available to plaintiff on redirect examination, prefer the
view that the pretrial statement is inadmissible as substantive evi-
dence when the witness denies having made it.

Making a Prima Facie Case by the Pretrial Statement of a Hostile Witness.
Let us suppose a two-car collision in an intersection where the traffic
is controlled by a traffic light. The driver of one car dies as a result
of injuries received in the collision. The action is for damages for his
death. Defendant’s liability depends upon whether the light guiding
decedent was green. Aside from defendant, there is only one eyewitness.
Plaintiff’s attorney confers with this witness prior to the trial, at which
time the witness gives the attorney a written statement to the effect
that the light was green. At the trial plaintiff calls this witness. The
witness surprises plaintiff by testifying the light was red. Plaintiff
then shows the witness the written statement. Witness admits executing
it. Plaintiff offers the writing in evidence. Objection overruled. Later
plaintiff rests, having produced no other evidence as to the color of the
light. Defendant moves for nonsuit. Motion granted.

Under current California law, both rulings are correct. As to the
first ruling (objection overruled) : though plaintiff is impeaching his
own witness by showing his pretrial contradictory statement, this is
permissible under Sections 2049 and 2052 of the Code of Civil Proce-
dure.2® However, the pretrial statement, though admissible to impeach
the witness, may not be used as substantive evidence of the fact as-
serted, that the light was green. For this purpose the evidence is hear-
say and, as previously stated, there is currently no exception to the
14 McCorRMICK, EVIDENCE § 389 ; McCormick, The Turncoat Witness: Previous State-

ments as Substantive Evidence, 25 TEXAS L. REV. 573 (1947). .
18 Falknor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. REv. 43, 49-55 (1954).
18 CAL. Copm Civ. Proc. § 2049: “The party producing a witness is not allowed to
impeach his credit by evidence of bad character, but he may contradict him by
other evidence, and may also show that he has made at other times statements
%nconsistent with his present testimony, as provided in section two thousand and
fty-two.”

AL. CopE Crv. Proc. § 2052: “A witness may also be impeached by evidence
that he has made, at other times, statements inconsistent with his present testi-
mony ; but before this can be done the statements must be related to him, with
the circumstances of times, places, and persons present, and he must be asked
whether he made such statements, and if so, allowed to explain them. If the

statements be in writing, they must be shown to the witness before any question
is put to him concerning them.”
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hearsay rule covering a witness’s pretrial statement.’” The result is
that, while the pretrial statement may be considered to the extent of
cancelling the witness’s on-the-stand statement and thus wiping the
slate clean, it cannot be considered as a substitute for that statement.
Plaintiff thus has no evidence which would permit the jury to find
that the light was green and is therefore properly nonsuited.1®

Under Rule 63(1), the pretrial statement would be admissible as
substantive evidence tending to show the light was green and there-
fore sufficient to avoid a nonsuit. This would be a wholly desirable
change. A turncoat witness could no longer keep plaintiff from at least
getting his case to the jury.

Relation of Rule 63(1) to Doctrines of Refreshing
Memory and Past Recollection Recorded

Refreshed or Revived Memory. A person observes an automobile acei-
dent. Shortly thereafter he signs a statement of what he observed. Much
later a case involving the accident comes to trial. This person is placed
on the witness stand. Preliminary questions develop the fact that his
recollection of the accident is now imperfect and vague. The document
is handed to him for silent reading. Upon reading it he testifies that
now he remembers the aceident in detail and is prepared to recite all
the eircumstances. Thereupon he is examined, eross-examined and dis-
missed. Upon leaving the stand he returns the document to the attor-
ney who called him. This is the venerable process of refreshing the
recollection of the witness or reviving his memory. It is well sup-
ported on both legal'® and psychological grounds.2® Note that the
document was not offered in evidence. The evidence, technically, was
not the document—it was the oral statements of the witness.!

Past Recollection Recorded. Iiet us now suppose that preliminary
questioning of the witness reveals that he now remembers only that
he observed the accident and executed the written statement. All of
the details escape him. Suppose, further, that upon reading the docu-
ment silently his mind remains blank so far as the circumstances of
the occurrence are concerned. He is then asked to read the document
aloud. This is permitted and is recorded by the reporter as the testi-
mony of the witness. This is the process of past recollection recorded
in its original form. Note that, technically, the document is not ad-
mitted in evidence. It is neither marked as an exhibit nor formally
admitted nor put in custody of the clerk.

These precautions to avoid technical admission of the document in
evidence are reflections of the legal theory that the document, being

17 See note 11, p. 428, supra.

18'We have found no California cases of this type. That such cases could arise i1s, how-
ever, clear beyond doubt. For cases in other jurisdictions see MCCORMICK, EVI-
DENCE § 39 n.3.

12 CAL. CopE Cr1v. PrRoC. § 2047 provides in part: “A witness is allowed to refresh his
memory respecting a fact, by anything written by himself, or under his direction,
at the time when the fact occurred, or immediately thereafter, or at any other
time when the fact was fresh in his memory, and he knew that the same was
correctly stated in the writing. But in such case the writing must be produced,
and may be seen by the adverse party, who may, if he choose, cross-examine the
witness upon it, and may read it to the jury.”

See McCoRMICK, EVIDENCE § 9; Comment, 3 U.C.LLA. L. REV. 616 (1956).

2 Gardner, The Perception and Memory of Witnesses, 18 COorNELL L.Q. 391 (1933) :
Hutching and Slesinger, Some Observations on the Law of Evidence—Memory,
41 Harv. L. REv. 860 (1928).

2 By Lord Ellenborough in HMenry v. Lee, 2 Chitty 124, 125 (1814): “[I]t is not the
memorandum that is the evidence, but the recollection of the witness.”
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an out-of-court statement of the witness, is hearsay and does not fall

within an exception to the hearsay rule. To circumvent this difficulty

the fiction is constructed that as the witness reads the document aloud
he states his present recollection. Realistically, he, of course, is merely
rendering a parrot-like reading.??

The more modern form of the doctrine is to dispense with this fic-
tion, admit the document in evidence and construct an exception to
the hearsay rule to justify this direct approach.?® By Section 2047
of the Code of Civil Procedure, however, California is committed to
the doctrine in its older form and to the fiction attendant upon the
doctrine in that form 24

Adoption of Rule 63(1) in California would make the document
admissible, thus abrogating the clumsy fiction. The document is ‘‘a
statement previously made by a person who is present at the hearing,”’
that person is ‘‘available for cross examination with respect to the
statement and its subject matter,’”” and the ‘‘statement would be ad-
missible if made by declarant while testifying as a witness.”’ Thus,
the document could be directly admitted in evidence, observing all the
usual formalities for receiving documentary evidence. It is true that
the opportunity of cross-examination as to the subject matter will be
restricted because of witness’s memory lapse. That, however, did not
bar the previous fiction and should not, therefore, bar the new non-
fietional approach.

To the extent that direct action is better than indirection and reality
is preferable to fiction, the operation of Rule 63(1) in this area would
be beneficent. Moreover, there would be advantage in eliminating the
present practice which has certain troublesome aspects.

One of the troublesome questions arising under the current doctrine
of past recollection recorded is this: if the witness possesses a present
recollection, may the document nevertheless be used under the prin-
ciple of past recollection recorded, that is, be formally admitted under
the new view or read aloud by the witness under the old view? Is want
of present recollection a condition precedent to use of the record of
past recollection? If so, to what degree must present recollection be
wanting?25 Adoption of Rule 63(1) would settle these questions by
making the document admissible, irrespective of whether a present
2 McCoRMICK, EEVIDENCE § 276; 3 WIGMORE, EVIDENCE § 754; Comment, 3 U.C.L.A.

L. REv. 616, 620-621 (1956).

2 McCorMICK, EVIDENCE §§ 276, 278; Maguire and Quick, Testimony: Memory and
Memoranda, 3 How. L. J. 1 (1957) ; Morgan, The Relation Between Hearsay and
Preserved Memory, 40 HArv. L. REV, 712 51927); Comments, 12 OxLA. L. REV.
165 (1959), 38 U.C.L.A. L. Ruv. 616, 620-21 (1956). See also the acute criticism of
the older view and practice in Curtis v. Bradley, 65 Conn. 99, 31 Atl. 591 (1894).

34 CaL. CopE CIV. PROC. § 2047: “A witness is allowed to refresh his memory respect-
ing a fact, by anything written by himself, or under his direction, at the time
when the fact occurred, or immediately thereafter, or at any other time when
the fact was fresh in his memory, and he knew that the same was correctly
stated in the writing. But in such case the writing must be produced, and may
be seen by the adverse party, who may, if he choose, cross-examine the witness
upon it, and may read it to the jury. So, also, a witness may testify from such
a writing, though he retain no recollection of the particular facts, but such evi-
dence must be received with caution.”

See Holbrook, Witnesses, 2 U.C.L.A. L. REv. 32, 37-38 (1954); Comment, 3
U.CL.A. L. REV, 616, 629-630 (1956).
% Comment, 3 U.C.L.A. L. Rrv. 616, 624, 633 (1956) shows the uncertainty on this

question, both in California and elsewhere. See also MCCORMICK, EVIDENCE § 277;
MAGUIRE, EVIDENCE, COMMON SENSE AND COMMON LAaw 35-41 (1947).
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recollection of the witness exists in whole or in part.?®6 Thus under
Rule 63(1) an attorney could call a witness possessed of a comprehen-
sive present recollection and merely have the witness identify his writ-
ten statement, then offer the statement and dispense with the usual
presentation in the form of specific questions and answers.?” Of course,
the conventional presentation by way of oral impromptu answers is
so much more effective that we may safely predict it would continue
to be used as a matter of routine and the new alternative provided
by Rule 63(1) would be reserved for rare cases of witnesses excessively
stupid or garrulous or possessed of speech defects.

Recorded Memory Involving More Than One Person. Another trouble-
some question which arises under the current doectrine of past recollee-
tion recorded concerns the extent to which that doctrine may be em-
ployed when to utilize it requires consideration of (1) the pretrial
utterances of two or more witnesses or (2) the pretrial statement of
one witness and the present memory of another witnéss.

To illustrate the first of these situations—the pretrial utterances of
two or more witnesses: Suppose a person who speaks only Chinese
is tried for perjury. To prove the testimony claimed to constitute the
perjury the course pursued is to (a) have the interpreter testify he
correctly translated every word defendant said in Chinese into English
(interpreter does not now, however, remember what the words were) ;
(b) have the reporter testify he correctly recorded every word uttered
in English by the interpreter, though he does not now remember those
words. The reporter then identifies his transeribed notes and it is pro-
posed to have him read them (under the fiction as his present recol-
lection). Now, if the interpreter had been also the reporter and if he
testified at the perjury trial to the accuracy of his interpreting and
his reporting, having no recollection beyond this, there can be no ques-
tion that the transcription could be used as his past recollection re-

2 If Rule 63 (1) were adopted, the second sentence of Section 2047 of the Code of Civil
Procedure would be obsolete and should be deleted. Professor Holbrook has sug-
gested that this deletion might eliminate the present practice of using as past
recollection recorded a document written under his [the witness’s] direction. Hol-
brook, Witnesses, 2 U.C.L.A. L. Rev. 32, 37 n.17 (1954). The second sentence of
Section 2047 now authorizes such use. Would any provision of Rule 63(1) sim-
ilarly authorize it? In our opinion the answer is “Yes.” The reference is to a
“statement previously made by a person.” We believe this would be construed to
include documents written under his direction.

The first sentence of Section 2047, dealing with what aide mémoire are per-
missible in the process of refreshing memory, could be left intact. Arguably this
should be liberalized. See Comment, 3 U.C.L.A. L. Rev. 616, 633-34 (1956). How-
ever, we lay that to one side at this point as beyond the scope of the present
study. The Uniform Rules do not deal with the problem of refreshing memory.

#* Theoretically, P could call W, have W testify he observed the event in question and
told X all about it, have X testify as to what W said, then replace W on the
stand for cross-examination.

Is the following also a possibility? Plaintiff puts on a witness in an accident
case. The witness denjes that he observed the accident or knows anything about
it. Plaintiff then offers to have X testify that X was some distance away at the
time of the accident (which he did not observe). He did, however, see witness at
the scene, walked up to him and asked what happened and witness told him such-
and-such happened. Plaintiff proposes to have X testify to this effect, following
which he will put the witness back on the stand for cross-examination by D.
Objection. In our opinion the objection should be sustained under Rule 63(1).

This is not a situation in which witness is “available for cross-examination with
respect to the statement and its subject matter.” (Emphasis added.) Conceding
D could cross-examine witness as to the statement, gaining from witness a denial
he made it, there is no possibility of cross-examining witness as to the subject
matter 8o long as witness adheres to his denial of having observed the accident.

However, Professor Falknor is of the opinion that Rule 63(1) would require
the objection to be overruled. He cites the case as one of his objections to the
rule in its present form. Falknor, The Hearsay Rule and Its Exceptions, 2
U.C.L.A. L. REv. 43, 53 (1954).
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corded. This (except for the fiction) really involves considering his
pretrial statement (the transeription) as evidence of the facts asserted
in it. Why should this not be done, too, even though we must con-
sider the pretrial statements of fwo witnesses—interpreter and re-
porter? People v. John *8 rules in a brief and eryptic opinion that it
cannot be done because ‘‘the witness was giving hearsay testimony.’’
Professor Whittier has criticized the case extensively and reviewed
other California cases on the point which are both conflicting and con-
fused.?®

To illustrate the second situation mentioned above—the pretrial
statement of one witness and the present memory of another witness—
we may take this hypothetical case stated by the court in the John
case:

A person charged with erime makes a confession to one John Doe;
Doe meets Richard Roe and relates to him what defendant had
told him. At the trial John Doe is called as a witness, and testi-
fies that he had truly narrated to Richard Roe what the defendant
said. Then it is sought to have Richard Roe state what John Doe
had said, instead of asking John Doe such questions. We may sup-
pose John Doe has a poor memory, and has forgotten the partie-
ulars of the confession, but will swear positively that he made a
true statement to Richard Roe, who does remember. To admit such
testimony would be to make a new rule of evidence.?®

Despite the language in the John case, a recent California case per-
mitted admission of evidence of an extrajudicial identification as in-
dependent evidence of identity where the evidence consisted of the
pretrial statement of one witness and the present memory of another
witness. In People v. Gould3! decided in 1960, the facts were as fol-
Jows: G and M were charged with robbing Mrs. F. In her testimony,
Mrs. F stated, respecting G, that he had ““some, but not all of the
features’’ of one of the robbers, G being (she said) ‘‘very thin”’
whereas the robber G somewhat resembled ‘‘was a heavy man.’’ Inso-
far as the other robber was concerned, Mrs. F stated that she recog-
nized no ome in the courtroom as being that man. Mrs. F testified
further that after the robbery she selected two photos from a group of
ten, the two selected being of men who “‘lpoked similar’’ to the robbers,
but ““not all the features were the same.’’ Officer B testified that about
one hour after the robbery he showed Mrs. ¥ ten small pictures from
which she selected two, choosing photos of G and M as photos of the
robbers. The officer testified, moreover, that Mrs. F' was “‘sure’’ of her
identification. There was further testimony to the effect that upon
arrest G admitted taking a few dollars from Mrs. F’s apartment. It
was established, however, that M at all times denied any knowledge of
the burglary.

Both defendants were convicted. Upon G’s appeal, his convietion
was affirmed, his contention that the evidence of Mrs. F’s pretrial
:%i&ﬂi‘,zﬁ%cgzngagbglgg B’in(lcgzol%f)dmia, 14 CauIF. L. REV. 263, 280-282 (1926).

o People v, John, 137 Cal. 220, 221-22, 60 Pac. 1063, 1064 (1902,
e 4691 354 P24 865, 7 Cal. Rptr. 213 (1960), noted in 8 U.C.L.A. L. Rev. 46T,
See also, Levin, Evidence, 1960 Annual Survey of American Law, 544, 556, 559 ;

Notes, 19 Mp. L. REv. 201 (1959), 30 Rocky MT. L. REV. 332 (1958), 36 TEX.
L. Rev, 666 (1958).
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identification was inadmissible being rejected. Upon M’s appeal, his
conviction was reversed, because Mrs. F’s extrajudicial identification
could not sustain his conviction, there being no other evidence tending
to conneet him with the erime.

The Gould case seems to stand for these two propositions:

(1) An extrajudicial identification of an accused which was made
by a person who is now a witness at the trial is admissible against the
accused as substantive evidence tending to show guilt of the accused.
The evidence is admissible whether or not the witness repeats the
identification at the trial.

(2) However, such evidence will not sustain a conviction unless
confirmed either by identification at the trial or by other evidence
tending to conneet accused with the crime.

The court’s reasoning in support of the first of the two propositions
above stated is this:

Although [Mrs. F’s] . . . testimony did not amount to an identi-
fication, the evidence of her extrajudicial identification was never-
theless admissible.

Evidence of an extrajudicial identification is admissible, not
only to eorroborate an identification made at the trial . . . but
as independent evidence of identity. Unlike other testimony that
cannot be corroborated by proof of prior consistent statements
unless it is first impeached . . . , evidence of an extrajudicial
identification is admitted regardless of whether the testimonial
identification is impeached, because the earlier identification has
greater probative value than an identification made in the court-
room after the suggestions of others and the circumstances of the
trial may have intervened to create a fancied recognition in the
witness’ mind. [Citations omitted.] The failure of the witness to
repeat the extrajudicial identification in court does not destroy
its probative value, for such failure may be explained by loss of
memory or other circumstances. The extrajudicial identification
tends to connect the defendant with the erime, and the principal
danger of admitting hearsay evidence is not present since the
witness is available at the trial for cross-examination. [Citations
omitted.] 32

Although the holding in the Gould case is limited to extrajudicial
identification, logically both the court’s rationale (‘‘the principal
danger of admitting hearsay evidence is not present since the witness
is available at the trial for cross-examination’’) and the text authority
cited by the court (Wigmore, Professors McCormick and Morgan)
support Rule 63(1).

In both of these multiple-witness situations (involving (1) the pre-
trial utterances of more than one witness or (2) the pretrial utterance
of one witness and the present recollection of another) the evidence
would be admitted under Rule 63(1). In the first situation we are
proving the pretrial statements of two persons but each is presently a
witness ‘‘available for cross examination with respect to [his] . . .
statement and its subject matter.’”” In the second situation we are

uId. at 626, 354 P.2d at 867, 7 Cal. Rptr. at 276.
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proving the pretrial statement of John Doe, but, again, he is “‘avail-
able.”” It must be confessed, of course, that the possibilities of cross-
examination are not great. This, however, has not militated against
the classic doctrine of past recollection recorded when only one witness
is involved. It should not today be a substantial objection to Rule 63(1)
as applied to the multiple-witness situations. Indeed, some jurisdictions
other than California have experienced no difficulty in extending the
older doctrine of past recollection recorded to make the evidence ad-
missible in such situations.3®

Calling Declarant to Stand for Direct Examination

The admission of a pretrial written statement as evidence under Rule
63(1) raises the questions of whether the proponent who offers evi-
dence of a statement under Rule 63(1) must call the declarant to the
stand as his witness and, if so, how extensively must he examine the
witness?

Suppose, for example, that a collision takes place between P’s car
driven by P and D’s car driven by D. W is an eyewitness to the event.
P files an action against D. P’s attorney interviews W and has W pre-
pare and sign a written statement recounting the circumstances of the
collision as observed by W. At the trial W is present in the courtroom.
P’s attorney, however, proposes to open his case by offering in evi-
dence the document executed by W. D’s attorney admits W was an
eyewitness to the collision and admits further that the document offered
was, in fact, executed by W. Nevertheless, D’s attorney objects that
the document is not admissible unless P’s attorney has W called and
sworn as a witness.

Now the document constitutes—in the language of Rule 63(1)—
¢y statement previously made by a person who is present at the hear-
ing.”” Tt constitutes further a ‘‘statement [which] would be admissible
if made by declarant while testifying as a witness.”” However, Rule
63(1) requires that the declarant must be ‘¢available for cross examu-
nation with respect to the statement and its subject matter.”” What

33 Professor McCormick summarizes the present law as follows: “The typical and
classic record of past recollection was a one-man affair. The verifying witness
was the man who originally observed the facts and the man who wrote them
down in the memorandum. One deviation from this pattern, however, we have
already mentioned. This is the situation where the written statement is made by
someone other than the witness, but the witness verifies it for admission by testi-
fying that when his own memory of the facts was fresh, he read the memoran-
dum and knew that it was true. Here only the witness who recognized the truth
of the memorandum need be called.

«A second instance of cooperative reports occurs when a_ person, who may be
known as R reports orally the facts known to him, and another person, W, writes
down a memorandum of the oral report. In commercial practice, this is familiarly
seen when the salesman or time-keeper reports sales or time to the book-keeper.
Here the record comes in when R swears to the correctness of his oral report
(though he may not remember the detailed facts) and W testifies that he faith-
fully transcribed the oral report.

“A third and much debated question arises when W, to whom R has reported
orally, does not write down the facts, but trusts to his unaided memory in testi-
fying to what R reported. Again R appears and vouches for the correctness of
what he reported. May the testimony of the two be received as evidence of the
facts, of which R perhaps now has no memory, originally reported by R? It cer-
tainly does not rise to the height of a record of past recollection, for W’s memory
is no record, and it is the existence of this written memorial that has been one
of the chief elements in the recognition of the reliability of such records, Accord-
ingly, some courts have excluded this combination of testimonies. On the other
hand, since both R and W vouch for their respective fact-contributions and sub-
mit themselves to at least a limited cross-examination thereon, it may well be
urged that when the report of R was made at a time when the facts were fresh
in his memory and the facts reported are relatively simple so that an ordinary
man might be expected to remember them, the combined evidence should come
in." McCorMICK, EVIDBNCE § 279, at 594-95.
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is ‘“‘available for cross examination’’ in this sense? Is a person so avail-
able in all cases merely by virtue of his physical presence? Clearly no
because, though physically present, he may be disqualified to testify
by reason (for example) of insanity, recently incurred. Does ‘‘present
at the hearing and available for cross examination’’ then mean physi-
cally present and qualified to testify when the proponent offers the
document and when the opponent is making out his case? If this is
the meaning, then it follows that in our case (assuming W is presently
qualified) the objection of D’s attorney should be overruled. The docu-
ment should be received in evidence. Later when the time comes for
presenting the evidence of the defense, D’s lawyer may, of course, call
and examine W as D’s witness. This will constitute cross-examination
in the sense of the rule. (If such examination is impossible because
the witness disappears or suffers supervening disability to testify, the
document previously admitted will be stricken.)

The foregoing are the consequences if ‘‘present’’ and ‘‘available for
cross examination’’ mean only that the witness must be physically
present and qualified to testify at the time the prior statement is of-
fered and at the time the opponent makes out his case.

If, however, the term ‘‘available for cross examination’’ is used in
Rule 63(1) in the traditional, technical sense of that term, W is not
available to D for cross-examination unless and until P first calls W
and directly examines him. The historic meaning of cross-examination
is given as follows in Section 2045 of the Code of Civil Procedure:

The examination of a witness by the party producing him is
denominated the direct examination; the examination of the same
witness upon the same matter, by the adverse party, the cross-
examination.

When cross-examination is thought of in these terms, there is only one
possible eircumstance that can make W available for cross-examination
by D and that is the circumstance that P first calls and examines W
directly.

Do the Commissioners on Uniform State Laws use the term ‘‘cross
examination’’ in Rule 63(1) in this time-honored sense? They tell us
that Rule 63(1) ‘“adopts A.L.I. Model Code of Evidence Rule 503(b).”’
Rule 503(b) reads as follows:

Evidence of a hearsay declaration is admissible if the judge
finds that the declarant

3

(b) is present and subject to cross-examination.

Since Rule 63(1) is intended to ‘‘adopt’ Model Rule 503(b), the
meaning of Rule 503(b) is by adoption the meaning of Rule 63(1).
It is profitable therefore to inquire what Professor Morgan (Reporter
for the A.L.I. Model Code of Evidence) and the members of the Ameri-
can Law Institute considered the meaning of Rule 503 (b) to be.

We begin by stating our conclusion and then follow with substan-
tiation thereof. The conclusion is that the intent of Rule 503(b) (and
therefore of Rule 63(1)) is that when the proponent of the former
statement offers it he must either at that time place the declarant under
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oath as his witness or the proponent must undertake to place the
declarant under oath as his witness at some time before the close of the
trial. If the proponent adopts the second alternative and fails to make
good on his undertaking, the evidence of the declarant’s statement
previously received must be stricken upon demand by the opponent.

There is in the report of the Proceedings of the American Law In-
stitute 3¢ significant (though fragmentary) evidence that the meaning
above stated was intended. Thus Professor Morgan in briefly explain-
ing Rule 503 (b) stated:

(b) certainly gives the adversary every opportunity for ecross-
examination because the witness who gives the statement is there,
is present under oath and subject to cross-examination.3?

Here we remark that if the witness is ‘‘ present under oath and subject
to cross-examination,’’ (emphasis added) this seems to mean the pro-
ponent has put him under oath. Again, at another point in the Pro-
ceedings,3® the following exchange took place between Professor Mor-
gan and Delegate Moser:

Clarence P. Moser (New York): I should like to ask the Re-
porter whether I correctly understand that pursuant to Rule 603
there is anything to prevent counsel from preparing and submit-
ting a carefully prepared statement of a witness and then offering
the witness for cross-examination.

Mr. Morgan: I think not. That is the point Mr. Burns raised.
You mean 603(b). [Rule 503 (b) was at that time numbered Rule
603(b).] %7

It seems clear that what Mr. Moser meant by ‘‘offering the witness
for cross-examination’’ is that the proponent of the statement put the
witness under oath as his witness.

Finally, we rely on a statement by Professor Morgan made while
he was in the process of drafting the American Law Institute Model
Code. At that time he wrote a law review article entitled Some Ob-
servations Concerning A Model Code of Evidence.3® He advocated the
following as a desirable feature of such a code:

[T]hat evidence of hearsay should be admitted if the court finds
that the person making the hearsay assertion is unavailable as a
witness, or if the court finds that he is available and that before
the elose of the trial or hearing he will be produced by the propo-
nent for cross-examination on demand of the adversary.?® [Em-
phasis added.]

Here production of the person by the proponent for cross-examination
seems clearly to mean that the proponent must put the person under
oath as his witness.

Returning to the case stated at the outset, D is entitled, under Rule
63(1) as we construe it, to require P to call W as P’s witness either
3118 A.L.I. PROCEEDINGS passim (1940-41).
= Id, at 134.

s ]d. at 104.
8 Ibid.

3389 U. PA. L. REV. 145 (1940).
® Jd. at 161.
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at the time P offers the document or later. Since the judge possesses
discretion as to the order of proof, he may either require P to call W
before the statement is admitted or he may admit the document even
though W has not been called and sworn, without prejudice to a later
motion to strike if P fails to eall W,

If, under Rule 63(1), the proponent of W'’s statement must call W,
how extensively must he examine W in order to make him ‘‘available
for cross examination with respect to the statement and its subject
matter’’? If we are to retain our present rule restricting cross-examina-
tion to ‘‘faects stated [on] . . . direct examination or connected there-
with,’’ 40 it is obvious that to make W available to D for cross-examina-
tion respecting the statement and its subject matter P must examine W
fully about such statement and such subject matter.

Conclusion

Adoption of Rule 63(1) would change California law in the several
respects pointed out in the foregoing discussion. Each such change
is desirable and, therefore, the adoption of Rule 63(1) is recom-
mended.*!

“ CaL. Cope Civ. ProOC. § 2048.

4 The N. J. Committee recommended approval of this subdivision. N. J. CoMMITTER
REPORT 119. The N. J. Commission, however, did not approve of this subdivision
and substituted for it language that would admit written recorded recollection
only. N. J. ComMIssioN REPORT 54-55. The Utah Committee also disapproved the
subdivision. The Utah Committee substituted the following language for that con-
tained in the Uniform Rules: “(1) Prior Statements of Witnesses. A prior state-
ment of a witness, if the judge finds that the witness had an adequate oppor-
tunity to perceive the event or condition which his statement narrates, describes
or explains, provided that (a) it is inconsistent with his present testimony, or
(b) it contains otherwise admissible facts which the witness denies having stated
or has forgotten since making the statement, or (c) it will support testimony
made by the witness in the present case when such testimony has been chal-
lenged. When admitted, suche statements shall be received as substantive evi-
dence ;" UTAH FINAL DRAFT 34.



Rule 63(2)—Affidavits

Rule 63(2) creates an exception to the hearsay rule which reads
as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * *

(2) Affidavits to the extent admissible by the statutes of this
state;

An affidavit is hearsay evidence under Rule 63 if offered at a trial
or hearing to prove the truth of the matter stated by the affiant.!
However, under Rule 63(2) such affidavits are admissible to the extent
that statutes of the State make them admissible.

Thus if Rule 63(2) were adopted in California, Section 2009 of the
Code of Civil Procedure would remain in full foree and effect. That
section provides as follows:

An affidavit may be used to verify a pleading or a paper in a
special proceeding, to prove the service of a summons, notice, or
other paper in an action or special proceeding, to obtain a provi-
sional remedy, the examination of a witness, or a stay of proceed-
ings, and in uncontested proceedings to establish a record of birth,
or upon a motion, and in any other case expressly permitted by
some other provision of this code.

If California were to adopt the Uniform Rules scheme for codifying
the hearsay rule and its exceptions, Rule 63(2) would preserve intact
this and all other statutory provisions? making affidavits admissible.

No reason for changing these statutes is apparent. Therefore adoption
of Rule 63(2) is recommended.

1This, of course, is the orthodox and California view. People v. Plyler, 126 Cal. 379,
58 Pac. 904 (1899). . .

3 R.g., CAL. PrOB. CoDE § 1170. See also Swain, The Use of Afidavits as Evidence, 22
Garrr. S.B.J. 144 (1947).
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Rule 63(3)—Depositions and Prior Testimony

Rule 63(3)(a)—Testimony or Depositions in Same Action
Rule 63(3) (a) reads as follows:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

* * »

(3) Subject to the same limitations and objections as though
the declarant were testifying in person, (a) testimony in the form
of a deposition taken in compliance with the law of this state for
use as testimony in the trial of the action in which offered . . . .

Under the definition of hearsay evidence in Rule 63 statements made
in a deposition are hearsay if offered to prove the truth of the matters
asserted in such statements.! Thus, it becomes necessary to construct
an exception respecting depositions. This is done in Rule 63(3) (a). This
exception might have been set up as a mere incorporation by reference
of present law, as is done in Rule 63(2) with reference to affidavits.
However, Rule 63(3)(a) incorporates the present law in part only;
as to the part not incorporated, it makes substantial and significant
changes. We are now to see what these changes are and whether they
are meritorious.

Our present deposition laws deal with (1) circumstances under which
depositions may be taken and the manner in which they shall be taken
and (2) circumstances under which depositions may be used (admitted)
at the trial.?2 As to the first phase, Rule 63(3) (a) merely incorporates
by reference existing law (referring to ‘‘a deposition taken in eompli-
ance with the law of this state’’). Thus adoption of Rule 63(3)(a)
would not affect any of the provisions made by the 1957 deposition and
discovery legislation (Sections 2016-2035 of the Code of Civil Proce-
dure) insofar as this legislation concerns the taking of depositions.
Adoption of Rule 63(8) (a) would, however, make substantial changes
insofar as the use of depositions is concerned.

Section 2016(d) of the Code of Civil Procedure, added in 1957, pro-
vides as follows:

(d) At the trial or upon the hearing of a motion or an inter-
locutory proceeding, any part or all of a deposition, so far as
admissible under the rules of evidence, may be used against any
party who was present or represented at the taking of the depo-

t Some authorities, however, classify depositions as non-hearsay. See 5 WIGMORE,
EVIDENCE § 1370 (quoted with approval in People v. Bianchi, 140 Cal. App. 698,
35 P.2d 1032 (1934)); MopEL Cope oF EVIDENCE [hereinafter cited as MODEL
Cope], Rule 501(2) (1942). Professor McCormick, and other authorities prefer
the view that depositions are hearsay. McCorMICK, EVIDENCE § 230, p. 480. The
Uniform Rules adopt this latter view. See note 10, p. 447, infra as to former
testimony.

2 Civil cases: CaL. CopB Crv. Proc. §§ 2016-2035. Criminal cases: CAL. PEN. CobDE
§ § 686, 1335-1362.
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sition or who had due notice thereof, in accordance with any one
of the following provisions:

(1) Any deposition may be used by any party for the purpose
of contradicting or impeaching the testimony of deponent as
a witness,

(2) The deposition of a party to the record of any civil action
or proceeding or of a person for whose immediate benefit said
action or proceeding is prosecuted or defended, or of anyone who
at the time of taking the deposition was an officer, director, super-
intendent, member, agent, employee, or managing agent of any
such party or person may be used by an adverse party for any pur-
pose.

(8) The deposition of a witness, whether or not a party, may be
used by any party for any purpose if the court finds: (i) that
the witness is dead ; or (ii) that the witness is at a greater distance
than 150 miles from the place of trial or hearing, or is out of the
State, unless it appears that the absence of the witness was pro-
cured by the party offering the deposition; or (iii) that the
witness is unable to attend or testify because of age, sickness,
infirmity, or imprisonment; or (iv) that the party offering the
deposition has been unable to procure the attendance of a witness
by subpoena; or (v) upon application and notice, that such ex-
ceptional circumstances exist as to make it desirable, in the interest
of justice and with due regard to the importance of presenting
the testimony of witnesses orally in open court, to allow the
deposition to be used.

(4) Subject to the requirements of this section, a party may
offer in evidence all or any part of a deposition, and if such party
introduces only part of such deposition, any party may introduce
any other parts.

Substitution of parties does not affect the right to use depositions
previously taken; and, when an action in any court of the United
States or of any state has been dismissed and another action in-
volving the same subject matter is afterward brought between the
same parties or their representatives or successors in interest, all
depositions lawfully taken and duly filed in the former action may
be used in the latter as if originally taken therefor.

To the extent that Section 2016(d) conditions the use of a deposition
upon the unavailability of the deponent, it differs from Rule 63(3) (a).
Under Rule 63(3)(a), even though the deponent is present in person
at the trial, the proponent of the deposition need not call deponent to

the

stand for any purpose whatsoever.® Rather, he may simply intro-

duce the deposition. There is no doubt that the Commissioners on
Uniform State Laws intend to go this far, for they say in their comment

on

the rule that ‘‘Clause (a) does not require that the deponent be

unavailable as a witness in order for the deposition to be used at the
trial of the action in which the deposition was taken.’’

s Compare Rule 63 (1) which requires that the declarant be put upon the stand so that

he is available for cross-examination.
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To illustrate the difference between Rule 63(3)(a) and Section
2016(d) of the Code of Civil Procedure, let us suppose proponent
offers a deposition as substantive evidence. The deponent is not a party
or other person mentioned in Section 2016(d) (2). The deponent lives
within 150 miles of the place of trial, is in good health and would
attend, if subpoenaed. If, upon ‘‘application and notice,’’ the court,
having ‘‘due regard to the importance of presenting the testimony of
witnesses orally in open court,”’ refuses to find ‘‘that such exceptional
circumstances exist as to make it desirable, in the interest of justice
. . . to allow the deposition to be used,’’ ¢ the deposition is inadmissible
under Section 2016 (d). On the other hand, the deposition is admissible
and may be used as substantive evidence under Rule 63(3) (a).

Several points may be made in behalf of Rule 63(3) (a):

1. When the foundation for introducing a deposition must be laid
under Section 2016(d)(3), the proponent may be burdened with a
difficult and time-consuming task. He must comply with all the rules
of evidence in establishing the foundation. He cannot, for example,
establish the death of the deponent by affidavit or other hearsay evi-
dence ® (unless, of course, the evidence is admitted under some ex-
ception to the hearsay rule). But under Rule 63(3) (a) it is immaterial
whether deponent is available as a witness.

2. A deposition consists of statements closer in point of time to the
events in question than any statements deponent (assuming him to
be available) could now make as a witness at the trial. In terms of
the validity of deponent’s recollection and the recency of his memory,
the deposition is thus preferable to present testimony. Viewed in this
light, our present practice (so far as depositions not falling under
Section 2016(d) (2) are concerned) really excludes the superior of two
forms of statement because the inferior form is available.

3. Under Rule 63(3)(a) the proponent of the evidence would be
under no compulsion to use the deposition. Under that provision he
would have his option to call the deponent to the stand and examine
him. (Having done so he could then also introduce the deposition
under Rule 63(1) or Rule 63(3) (a), subject, however, to the judge’s
discretion under Rule 45.)

4. Other recognized exceptions to the hearsay rule, such as those
covering declarations of bodily and mental condition and excited utter-
ances, do not require any showing that the declarant is unavailable.
Deposition statements are under oath and subjeet to cross-examina-
tion. As such they would seem to be at least as trustworthy as ordi-
nary declarations expressive of mental, physical or emotional condi-
tion or excited statements.” Since availability is immaterial under the
latter exceptions and is likewise immaterial as to depositions made
admissible by Section 2016(d)(2), there can be no valid objection to
making availability immaterial so far as all depositions are coneerned.

¢ CaLr. Cone Civ. Proc. § 2016(4) (3) (v).

& People v. Frank, 193 Cal. 474, 225 Pac. 448 (1924) (illustrates difficulties of proving
‘“diligent search”) ; People v. Plyler, 126 Cal. 379, 58 Pac. 904 (1899) (death of
deponent cannot be established by affidavit) ; People v. Kuranoff, 100 Cal. App.
2d. 673, 224 P.2d 402 (1950) (same); People v. Hermes, 73 Cal. App.2d 947, 168
P.2d 44 (1946) (same). But cf. People v. Bernstein, 70 Cal. App.2d 462, 161 P.2d
381 (1945) (“diligent search” held established).

6 McCorMICK, EVIDENCE § 238, p. 500.

TId. § 238.

4—99700



444 CALIFORNIA LAW REVISION COMMISSION

The principal argument against Rule 63(3) (a) is that it enables the
proponent of the deposition to shift to his adversary the burden of
calling the deponent as a witness. Thus, if plaintiff elects to open his
case by introducing the deposition without calling the deponent and
if defendant wishes to have the jury observe deponent’s demeanor
under examination by the parties, defendant must wait until plaintiff
rests and then call the deponent as his witness. This does not give the
defendant the psychological advantage he would have had if plaintiff
had been required to call the deponent. Then defendant would be
cross-examining plaintiff’s witness and avoiding the voucher of credi-
bility the jury is prone to impute to his act of calling the witness.
On the other hand, it must not be overlooked that plaintiff would pay
a price in maneuvering defendant into this position of having to call
the deponent. Plaintiff runs a considerable risk of arousing the sus-
picions of the jury in choosing to use a document rather than the wit-
ness who made it. It may well be that this is a factor of such im-
portance that, on balance, the advantage is really with the defendant.
It should be pointed out also that, under the Uniform Rules system,
defendant could impeach the witness, despite the fact that he called
him. Rule 20 abandons present restrictions on impeaching one’s own
witness.

It is probably safe to hazard the guess that, if Rule 63(3) (a) were
adopted, most attorneys in most cases would still call the deponent
to the stand if he were available. If this is so, the major change wrought
by Rule 63(3) (a), as a practical matter, would be that in cases where
the deponent is unavailable, the proponent of the deposition is relieved
from the present burdensome requirement of establishing such un-
availability under Section 2016(d) (3) of the Code of Civil Procedure.

If there is persuasive merit in the proposition that a deposition taken
in an action should be admissible at the trial of the action irrespective
of the availability of the deponent, it would seem that when the action
is tried more than once there should be a comparable rule respecting
testimony of a witness given at a prior trial. Presently this situation
is governed by subdivision (8) of Section 1870 of the Code of Civil
Procedure which provides in part as follows:

[E]vidence may be given upon a trial of the following facts:
. ] .

8. The testimony of a witness deceased, or out of the jurisdie-
tion, or unable to testify, given in a former action between the
same parties relating to the same matter;

This makes suech prior testimony admissible but conditions admissi-
bility upon the unavailability of the witness.

It must have been the intent of the Commissioners on Uniform State
Laws that under the Uniform Rules testimony given in a previous
trial of the action should be treated in all respects like a deposition
taken in the action. That is, it must have been their intent that such
former testimony is admissible, without regard to the present availa-
bility of the person who gave the former testimony. Yet, as we read
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Rule 63(3), it omits altogether any provision touching prior testimony
in the same action. Rule 63(3) (a) extends only to depositions taken
in the action. Rule 63(3) (b) relates only to testimony and depositions
in ‘““another action.’”’ In the belief that the situation of prior testi-
mony given at a previous trial of the action is in all significant respects
analogous to the situation of a deposition taken in the action, we sug-
gest that the failure of the Commissioners on Uniform State Laws
to provide for the former is the result of oversight. Accordingly, we
recommend an appropriate amendment, the text of which is set forth
below.

A second amendment is also desirable for the following reason. Sec-
tion 2021(c) of the Code of Civil Procedure (as amended in 1961)
reads as follows:

(e) (1) Objection to the competency of a witness or to the com-
petency, relevancy, or materiality of testimony are not waived by
failure to make them before or during the taking of the depo-
sition, unless the ground of the objection is one which might have
been obviated or removed if presented at that time.

(2) Errors and irregularities occurring at the oral examination
in the manner of taking the deposition, in the form of the ques-
tions or answers, in the oath or affirmation, or in the conduct of
parties and errors of any kind which might be obviated, removed,
or cured if promptly presented, are waived unless seasonable ob-
jection thereto is made at the taking of the deposition.

(3) Objections to the form of written interrogatories submitted
under Section 2020 of this code are waived unless such objections,
together with a notice of hearing thereon, are served in writing
upon the party propounding them within the time allowed for
serving the succeeding cross or other interrogatories and within
three days after service of the last interrogatories authorized.

These reasonable requirements that obviable defects be promptly ob-
jected to preclude the opponent of a deposition from withholding
objections that could be met during the taking of the deposition and
presenting such objections at the trial when it is too late to meet them.
By way of contrast, Rule 63(3) seems to allow the opponent to suc-
ceed with this tactic. Rule 63(3) makes testimony in the form of a
deposition ‘‘subject to the same limitations and objections as though
the declarant were testifying in person.’” We recommend that this be
amended to qualify the word ‘‘objections’’ as follows: ‘‘objections
except objections waived under Section 2021 of this code.”’

If amended in both of the respects discussed above, Rule 63(3) (a)
would read as follows (new matter in italics) :

Subject to the same limitations and objections except objections
watved under Section 2021 of this code as though the declarant
were testifying in person, (a) testimony in the form of a deposi-
tion taken in compliance with the law of this state for use as
testimony in the trial of the action in which offered, or testimony
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gwen as a witness in a prior trial of the action, or testimony giwen
as @ witness in the preliminary hearing of the charge being tried,
or8

As so amended, Rule 63(3) (a) would be a desirable enactment and
it is recommended for adoption.?

Rule 63(3)(b)—Testimony or Depositions in Another Action
Rule 63(3) (b) provides:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

* L]

(3) ... (b) if the judge finds that the declarant is unavailable
as a witness at the hearing, testimony given as a witness in
another action or in a deposition taken in compliance with law for
use as testimony in the trial of another action, when (i) the
testimony is offered against a party who offered it in his own
behalf on the former occasion, or against the successor in interest
of such party, or (ii) the issue is such that the adverse party on
the former occasion had the right and opportunity for cross exami-
nation with an interest and motive similar to that which the
adverse party has in the action in which the testimony is offered;

Unavailability. This exception to the hearsay rule deals with testi-
mony or depositions in another action, stating the conditions under
which such evidence is admissible in this action. One of these condi-
tions is that the declarant must now be unavailable. Why is such un-
availability made a condition under this provision, whereas no such
condition is included under Rule 63(3) (a)? The answer, we believe,
is that, since Rule 63(3) (a) deals with two phases of the same action,
the present parties (or their predecessors in interest) will have had
personal opportunity to examine the witness or deponent in question.
On the other hand, under Rule 63(3) (b) (ii) the evidence may be ad-
missible, although originally given in another action between other
parties wholly different from the present parties. This curtails the
right of personal examination by the present parties. The theory is
that such curtailment should not take place unless there is a necessity

8 Section 1870 of the Code of Civil Procedure now provides as follows respecting for-
mer testimony in the same action: “[E}vidence may be given upon a trial of the
following facts:

* * » . * * L

“8, The testimony of a witness deceased, or out of the jurisdiction, or unable
to ttetstify, given in a former action between the same parties, relating to the same
matter.”

Penal Code Section 686 now provides in part: “[T]he testimony on behalf of
the people or the defendant of a witness deceased, insane, out of jurisdiction, or
who cannot, with due diligence, be found within the State, given on a former
trial of the action In the presence of the defendant who has, either in person or
by counsel, cross-examined or had an opportunity to cross-examine the witness,
may be admitted.” The section also makes admissible at the trial testimony given
at the preliminary hearing if the witness is now dead or insane or cannot with
due diligence be found within the State. The proposed amendment to Rule 63(3)
would preserve the substance of these sections, except those provisions respecting
unavailability.

9 We are aware, however, of the possible unwisdom as a practical matter of advocat-
ing substantial changes at this time in legislation so recently enacted as the 1957
Deposition and Discovery Act. CaL. CopE Criv. Proc. §§ 2016-2035. 1f, for the
time being at least, it is best to leave the 1957 enactment intact, Rule 63(3) (a)
should be amended to incorporate the existing law both as to the taking and
as to the use of depositions.
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for so doing which arises from the present unavailability of the wit-
ness or deponent.?

Rule 63(3)(b)(i)—Testimony Offered Against a Party Who Offered It Before.
Let us suppose there are two trials of the action A v. B. At the first
trial A calls and examines W. B cross-examines. A examines further
on redirect. Subsequently there is a retrial of the action. Now W is
dead and B offers the transeript of W’s testimony given at the first
trial. A objects on the ground of want of opportunity to cross-examine.
Should the opportunity A had of direct and redirect examination in
the first action be treated as the equivalent of his right to cross-examine
in the second action? The answer in California and elsewhere is “‘Yes”’
and A’s objection should be overruled.’* Under the amendment we
have suggested above to Rule 63(3)(a) the result would be the same
under the Uniform Rules of Evidence.

Let us now change the facts to suppose that the action first tried is
A4 v. B. The second action is 4 v. C. Would the transeript now be ad-
mitted against A? Not under current California law.!? The reason is
that our present statute, subdivision (8) of Section 1870 of the Code
of Civil Procedure, provides that testimony given at one trial is admis-
sible in another only if the former action was between the same parties.
Under Rule 63(3) (b) (i), however, the transeript would be admitted,
since the testimony is ‘‘given as a witness in another action’’ and ‘‘is
offered against a party who offered it in his own behalf on the former
occasion’’ and the witness is now unavailable. This is a desirable
change. In both of our illustrative cases A’s previous direct and re-

1 Rule 62(7) defines unavailability as follows: X

‘“‘Unavailable as a witness’ includes situations where the witness is (a) ex-
empted on the ground of privilege from testifying concerning the matter to which
his statement is relevant, or (b) disqualified from testifying to the matter, or
(¢) unable to be present or to testify at the hearing because of death or then
existing physical or mental illness, or (d) absent beyond the jurisdiction of the
court to compel appearance by its process, or (e) absent from the place of hear-
ing because the proponent of his statement does not know and with diligence has
been unable to ascertain his whereabouts. .

“But a witness is not unavailable (a) if the judge finds that his exemption,
disqualification, inability or absence is due to procurement or wrongdoing of the
proponent of his statement for the purpose of preventing the witness from attend-
ing or testifying, or to the culpable neglect of such party, or (b) if unavailability
is claimed under clause (d) of the preceding paragraph and the judge finds that
the deposition of the declarant could have been taken by the exercise of reason-
able diligence and without undue hardship, and that the probable importance of
the testimony is such as to justify the expense of taking such deposition.”

'his Uniform Rules definition of unavailability is broader in scope than sub-
division (8) of Section 1870 of the Code of Civil Procedure; that is, it is more
liberal in regard to unavailability. Thus, ‘“unable to testify” in the California
statute means physical disability and does not include legal incapacity. Rose v.
Southern Trust Co., 178 Cal. 580, 174 Pac. 28 (1918). Whereas under Rule 62(7)
‘“‘unavailable as a witness’ includes situations where the witness is (a) exempted
on the ground of privilege from testifying concerning the matter to which his
statement is relevant, or (b) disqualified from testifying to the matter.” Both
the California statute and Rule 62(7) recognize death, physical inability and
absence from the jurisdiction as constituting unavailability. Rule 62(7) (e) adds:
“[Albsent from the place of hearing because the proponent of his statement does
not know and with diligence has been unable to ascertain his whereabouts.”
There is a difference of opinion as to how to clasgify former testimony. Wigmore
takes the view that it is not hearsay at all. 5 WIGMORE, EVIDENCE § 1370. Pro-
fessor McCormick prefers the view that it is hearsay but admissible as an
exception to the hearsay rule. McCORMICK, EVIDENCE § 230. The California courts
have vacillated. Rose v. So. Trust Co., 178 Cal. 580, 584, 174 Pac. 28, 29 (1918)
(*“purely hearsay”) ; People v. Bianchi, 140 Cal. App. 698, 700, 35 P.2d 1032 (1934)
(““clearly . ., not hearsay”). The A.L.I. adopts the view that it is hearsay, MopEL
Cope Rule 611 Comment 4, and the Uniform Rule view is that the evidence is
hearsay. See UNIFORM RULE 63(3) Comment. Cf. as to depositions, note 1, p. 441,
supra.

11 McCORMICK, EVIDENCE § 231; 5 WIGMORE, EVIDENCE § 1389 ; People v. Bird, 132 Cal.
261, 64 Pac. 259 (1901); Gates v. Pendleton, 71 Cal. App. 752, 236 Pac. 365

(1925).
12 As to admitting such evidence on the theory of admissions, see McCoRMICE, EvVI-
DENCE § 246.
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direct examination should suffice as a substitute for A’s present op-
portunity to cross-examine,!3

Rule 63(3)(b)(ii)—Cross-examination by Another as Satisfying Present Party’s
Right. Rule 63(3)(b) (ii) would change current California law in
several important respects. For example, let us suppose X and A are
injured due to the derailment of a train operated by Railroad B upon
which they were passengers. X sues B. X calls W. W testifies favorably
to X on direct examination. B’s attorney cross-examines. W dies. Now
A sues B. A shows W’s death and offers the transcript of W’s testi-
mony. Under subdivision (8) of Section 1870 of the Code of Civil
Procedure the offer must be rejected because the two actions are not
between the same parties.!4

Such a result ensuing from the requirement of identity of parties
has been much criticized—and justly so.!®> Under Rule 63(3) (b) (ii),
the evidence would be admitted. Obviously the ‘‘adverse party on the
former oceasion had the right and opportunity for cross examination
with an intent and motive similar to that which the adversary has in
the action in which the testimony is offered,’’ for the simple reason
that the adversary on both occasions is the self-same party. Here the
impact of Rule 63(3) (b) (ii) is beneficial and we venture to say with-
out further debate—obviously so.

Now we turn to the debatable aspect of Rule 63(3) (b) (11) Let us
suppose that in the action X v. B, B offers W. W testifies favorably
to B. X cross-examines. In the actlon A v. B, B shows W is dead and
offers the transeript of W’s former testlmony A objects. Under sub-
division (8) of Section 1870, A’s objection must be sustained because
the two actions are not between the same parties. However, under Rule
63(3)(b)(11) A’s objection would be overruled. X “‘on the former
occasion had the right and opportunity for cross examination with an
interest and motive similar to that which’> A now has. Ergo, the
evidence is admissible against A. A must be satisfied with X’s previous
opportunity for cross-examination. Wigmore has justified this result
as follows:

The principle, then, is that where the interest of the person was
calculated to 1nduce equally as thorough a testing by cross-exami-
nation, then the present opponent has had adequate protectlon
for the same end. Thus, the requirement of identity of parties is
after all only an 1nc1dent or corollary of the requirement as to
identity of issue.

It ought, then, to be sufficient to inquire whether the former
testzmony was given upon such an issue that the party- opponent
in that case had the same interest and motive in his cross-exami-

13 Note, however, that if A took but did not introduce a deposition in the action of
A 'v. B, in the action of A v. C, C could not introduce the deposition against A.
Query : Should Rule 63(3) (b) (1) be amended to change this?

14 §mith v. Schwartz, 35 Cal. App.2d 659, 96 P.2d 816 (1939). Cf. as to dlsbarment
proceedings: Werner v. State Bar, 24 Cal.2d 611, 150 P.2d 892 (1944).

15 MCCORMICK, EVIDENCE § 232; 5 WIGMORE, EVIDENCE § 1388. Consider also Professor
McCormick’s brief comment on McInturff v. Insurance Co. of No. Am., 248 IIL
92, 93 N.E. 369 (1910):

"M was tried on criminal charge for arson; after trial he kills T., witness for
state; M. then sues on fire insurance policy; held insurance company cannot use
testlmony of T. given at the crlmmal trial; surely this is a flagrant sacrifice of
justice on the altar of technicalism.” MCCORMICK, EVIDENCE § 232 n.9.
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nation that the present opponent has; and the determination of
this ought to be left entirely to the trial judge.l®

Of course, if we look at the matter from A’s point of view, it may be
hard to convince him that Wigmore is right in saying he has had ‘‘ade-
quate protection.’’ Especially would this be so if, as Professor Falknor
points out,’” X had omitted to cross-examine altogether or had eross-
examined inexpertly or inadequately. Nevertheless, if W is now dead,
the choice lies between foregoing all use of his knowledge or admitting
the transeript; and the choice practically may be the same when his un-
availability is because of illness or because his whereabouts is un-
known. On balance, it seems best to choose the alternative of admitting
the transeript.!® Even though this cuts off the right of personal cross-
examination, there is better reason here for doing so than there is
in the ease of many presently recognized exceptions to the hearsay
rule. Professor McCormick makes this last point with telling force
as follows:

. . . I suggest that if the witness 4s unavailable, then the need for
the sworn, transcribed former testimony in the ascertainment of
truth is so great, and its reliability so far superior to most, if not
all the other types of oral hearsay coming in under the other
exceptions, that the requirements of identity of parties and issues
be dispensed with. This dispenses with the opportunity for cross-
examination, that great characteristic weapon of our adversary
system. But the other types of admissible oral hearsay, admissions,
declarations against interest, statements about bodily symptoms,
likewise dispense with cross-examination, for declarations having
far less trustworthiness than the sworn testimony in open court,
and with a far greater hazard of fabrication or mistake in the
reporting of the declaration by the witness.!®

18 5 WIGMORE, EVIDENCE § 1388, p. 95.

17 Falknor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. Rev. 43, 58 (1954).

18 Congider the argument to this effect in the following excerpt from Bartlett v. Kan-
sas City Public Serv. Co., 349 Mo. 13, 160 S.W.2d 740 (1942): ‘“As against the
admissibility of former testimony where identity of parties does not exist, it may
be urged that cross-examination conducted by different counsel varies greatly in
its force and effectiveness; that even though the party-opponent in the former
case had an opportunity to cross-examine, such a cross-examination might not
have been as effective and searching as one conducted by counsel chosen by the
party-opponent in the subsequent case. Furthermore, it is quite true that the
effectiveness of cross-examination sometimes depends upon the information fur-
nished to examining counsel by his client. It cannot be said therefore that the
fact that a witness is cross-examined or may be cross-examined by the party-
opponent in the former case is altogether equivalent to cross-examination by the
party-opponent in the second case,.

“On the other hand there should be weighed against these considerations an-
other of great importance. Where, as here, the witness is merely absent from the
State, it is possible in a civil case and under ordinary circumstances to obtain his
deposition. But where the witness is dead or has become insane, his testimony
could not be had at all in the second case unless the introduction of the former
testimony be permitted. Thus the exclusion of the former testimony would in
many instances deprive the tribunal of most valuable aid in determining the true
facts of the controversy. When this fact is weighed against the consideration
mentioned in the preceding paragraph, and when it is considered that a party-
opponent, who has the same motive to thoroughly cross-examine as the present
party-opponent would have, has been afforded the opportunity so to do, and that
the former cross-examination will usually be effective to disclose any falsity or
inaccuracy in the evidence, it will be seen that reason and logic are against the
req&igement of absolute identity of parties in the two cases.” Id. at 18, 160 S.'W.2d
at .

See also Glicksberg, Former Testimony Under the Uniform Rules of Evidence
and in Florida, 10 U. FLA. L. REv. 269 (1957); Notes, 46, TowA L. REvV. 356
(1961), 11 W. REes. L. REv. 471 (1960).

1 McCorMICK, EVIDENCE § 238, p. 501.
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In conclusion, Rule 63(3)(b)(ii) would liberalize our present law
respecting prior testimony by abolishing the requirement of identity
of parties2® and substituting for such requirement the requirement
of identity of motive and interest.?! In our judgment such liberalization
is desirable and Rule 63(3) (b) (ii) is recommended for adoption.

Constitutionality of Rule 63(3) as Applied to Criminal Cases

The official comment on Rule 63(3) states with respect to the appli-
cation of the rule to eriminal cases that:

A question may be raised with respect to the use of former
testimony by the prosecution in a criminal case, whether such use
would violate the right of the accused to be confronted by his
witnesses. As in several other areas, the constitutional question
may or may not be a barrier to the use of the testimony. We are
dealing in this rule with the question of hearsay and with that
subject only.

In this section we propose to explore the constitutional problem
thus suggested. For convenience of discussion it will be well to con-
sider first, the constitutionality of Rule 63(3) as a federal measure
applicable to federal eriminal prosecutions, and second, the constitu-
tionality of Rule 63 as a California measure applicable to criminal
prosecutions in this State.

As a Federal Measure. The Sixth Amendment to the Constitution of
the United States, adopted in 1791, requires that ‘‘in all eriminal prose-
cutions, the accused shall enjoy the right . . . to be confronted with
the witnesses against him.’’ 22 The United States Supreme Court has
said that the general intent of this provision is

[T]o secure the aceused in the right to be tried, so far as facts
provable by witnesses are concerned, by only such witnesses as
meet him face to face at the trial, who give their testimony in his
presence, and give to the accused an opportunity of eross-examina-
tion. ¥t was intended to prevent the conviction of the accused
upon depositions or ex parte affidavits, and particularly to pre-
serve the right of the accused to test the recollection of the witness
in the exercise of the right of cross-examination.23

If this right were enforced without any qualifieation whatsoever
but with ‘‘technical adherence to the letter of a constitutional pro-
vision’’2¢ the result would be that no hearsay whatsoever could be
received against a defendant in a federal eriminal trial. This would
follow irrespective of the fact that such hearsay was in a form (such
as a dying declaration or former testimony) traditionally admissible
at common law. However, the constitutional provision has not been

2 The requirement of identity of parties never required actual literal identity. See
Briggs v. Briggs, 80 Cal. 253, 22 Pac. 334 (1889) (successors in interest) ; Fred-
ericks v. Judah, 73 Cal. 604, 15 Pac. 305 (1887) (executor and heir) ; Gates v.
Pendleton, 71 Cal. App. 762, 236 Pac. 365 (1925) (one of original parties omitted
in second_action). X

2 The A.L.I Rule did not require even identity of interest and motive. MODEL CODE
Rule 511 Comment.

22 Almost all state constitutions contain similar provisions. 5 WIGMORE, EVIDENCE
§ 1397. However, the California Constitution does not contain such a provision.

2 Dowdell v. United States, 221 U.S. 325, 330 (1911).

2 Mattox v. United States, 156 U.S. 237, 243 (1895).
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literally applied to this extent. The right of confrontation is so eon-
strued that it is subject to the traditional exceptions to the hearsay
rule.?® Furthermore, as Mr. Justice Cardozo puts it, these ‘‘exceptions
are not . . . static, but may be enlarged from time to time if there is
no material departure from the reason of the general rule.’’ 26

Would Rule 63(3) be constitutional if enacted by Congress or if
adopted by the Supreme Court in the exercise of its rule-making
power? Assuming provision were made for taking depositions by the
government in federal eriminal prosecutions,?” Rule 63(3) (a) would
make such depositions admissible irrespective of the availability of
the deponent. In this aspect Rule 63(3)(a) is of dubious validity.
In Motes v. United States 28 the government offered against defendants
the transcript of the testimony of a witness given at the preliminary
hearing (at which defendants cross-examined or had an opportunity
to cross-examine the witness). It appeared that, although the witness
was absent at the time the transeript was offered, his absence was the
result of the negligence of the government. The transcript was admitted
by the trial court. This was held to be error ‘‘in violation of the
constitutional right of the defendants to be confronted with the wit-
nesses against them’’ because:

We are unwilling to hold it to be consistent with the constitutional
requirement that an accused shall be confronted with the witnesses
against him, to permit the deposition or statement of an absent
witness (taken at an examining trial) to be read at the final trial
when it does not appear that the witness was absent by the sug-
gestion, connivance or procurement of the accused, but does appear
that his absence was due to the negligence of the prosecution.2?

Plainly, if the right of confrontation is violated by use of the prior
testimony when the absence of the witness is the fault of the prosecu-
tion, it would be so violated by such use when the witness is not
absent at all. Plainly, too, it is immaterial whether the former testi-
mony is embodied in a deposition or in a transeript of testimony at a
preliminary hearing or former trial. We must conclude, therefore,
that as a federal measure applicable to criminal prosecutions Rule
63(3) (a) would run afoul of the Sixth Amendment. It would, in Mr.
Justice Cardozo’s language, be a ‘‘material departure from the reason
of the general rule.”” (We hazard, too, the speculation that in a state

“Dozv&:';'izel(llxsrbstgnited States, 221 U.S. 325 (1911) ; Mattox v. United States, 156 U.S.

2 Snyder v. Massachusetts, 291 U.S. 97, 107 (1934). L

#7In the federal courts and in two-thirds of the states the prosecution is not author-
ized to take and use depositions. McCORMICK, EVIDENCE § 231. California is one
of the minority jurisdictions in which the prosecution is so authorized. .

The last sentence of Article I, Section 13 of the California Constitution pro-
vides as follows: “The Legislature shall have power to provide for the taking,
in the presence of the party accused and his counsel, of depositions of witnesses
in criminal cases, other than cases of homicide when there is reason to believe
that the witness, from inability or other cause, will not attend at the trial’”
This is implemented by Penal Code Sections 686 and 1335-1345. Under these pro-
visions (speaking generally) the people may (1) take the deposition of a person
likely to be unavailable to testify in person at the trial, and (2) introduce such
deposition in evidence, provided the person is in fact unavailable at the trial

Rule 63(3) (a) would eliminate the proviso last stated. The Commissioners on
Uniform State Laws state in their comment that clause (a) “does not require
that the deponent be unavailable as a witness in order for the deposition to be
used at the trial of the action in which the deposition was taken.”

28178 U.8. 458 (1900).
» Jd. at 474.
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having a constitutional provision for confrontation the measure would
be likewise invalid.) As Wigmore puts it: ‘“When a deposition is
offered, [by the prosecution in a criminal case] the principle of Con-
frontation requires that the witness’ personal attendance be shown
impracticable before the deposition may be used’’3° or, as Professor
MecCormick puts it: ‘‘In eriminal cases . . . the present requirement
of unavailability is embodied in the constitutional guaranty of con-
frontation . .. .73

Now let us consider the validity under the Sixth Amendment of Rule
63(3) (b) (ii) as a federal measure. In Kirby v. United States3? Kirby
was indicted for receiving property alleged to have been stolen by
Wallaee, Baxter and King from a United States Post Office. Upon their
trial for the theft, Wallace and Baxter pleaded guilty and King was
convicted upon his plea of not guilty. Upon Kirby’s trial, the only
evidence of the Wallace-Baxter-King theft was the record of their trial
which was admitted over Kirby’s objection. The court charged that
the record was prima facie evidence (although a statute provided it
was conclusive evidence). Kirby’s conviction was reversed by the
Supreme Court, which held that the statute was unconstitutional and,
furthermore, that there was ‘‘fundamental error’’ in the trial below in
admitting the evidence, even as prima facie evidence. The Court rea-
soned as follows:

Kirby was not present when Wallace and Baxter confessed their
crime by pleas of guilty, nor when King was proved to be guilty
by witnesses who personally testified before the jury. Nor was
Kirby entitled of right to participate in the trial of the principal
felons. If present at that trial he would not have been permitted
to examine Wallace and Baxter upon their pleas of guilty, nor
cross-examine the witnesses introduced against King, nor introduce
witnesses to prove that they were not in fact guilty of the offence
charged against them. If he had sought to do either of those things
—even upon the ground that the conviction of the principal felons
might be taken as establishing prima facie a vital fact in the sepa-
rate prosecution against himself as the receiver of the property—
the court would have informed him that he was not being tried
and could not be permitted in anywise to interfere with the trial
of the principal felons. And yet the court below instructed the
jury that the conviction of the principal felons upon an indiect-
ment against them alone was sufficient prima facie to show, as
against Kirby, indicted for another offence, the existence of the
fact that the property was stolen—a fact which, it is conceded,
the United States was bound to establish beyond a reasonable
doubt in order to obtain a verdiet of guilty against him.

One of the fundamental guarantees of life and liberty is found
in the Sixth Amendment of the Constitution of the United States,
which provides that ‘‘in all criminal prosecutions the accused
shall . . . be confronted with the witnesses against him.’” Instead
of confronting Kirby with witnesses to establish the vital fact

% 5 WIcMORE, EVIDENCE § 1376, p. 58.
51 McCorMICK, EVIDENCE § 238, p. 501.
2174 U.S. 47 (1899).
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that the property alleged to have been received by him had been
stolen from the United States, he was confronted only with the
record of another criminal prosecution, with which he had mno
connection and the evidence in which was not given in his pres-
ence. The record showing the result of the trial of the prinecipal
felons was undoubtedly evidence, as against them, in respect of
every fact essential to show their guilt. But a fact which can be
primarily established only by witnesses cannot be proved against
an accused—charged with a different offence for which he may
be convicted without reference to the principal offender—except
by witnesses who confront him at the trial, upon whom he can
look while being tried, whom he is entitled to cross-examine, and
whose testimony he may impeach in every mode authorized by
the established rules governing the trial or conduct of eriminal
cases.33
» * L J

[O]ne accused of having received stolen goods with intent to con-
vert them to his own use knowing at the time that they were
stolen, is not within the meaning of the Constitution confronted
with the witnesses against him when the fact that the goods were
stolen is established simply by the record of another eriminal case
with which the aceused had no connection and in which he was
not entitled to be represented by counsel.34

Under Rule 63(3) (b) (ii) the testimony of the witnesses against
King would be admissible against Kirby, provided the witnesses were
now unavailable in the sense of Rule 62. There was identity of motive
and interest between King and Kirby in respect to King’s guilt. Under
these rules, therefore, Kirby’s interests are regarded as adequately
protected by King’s opportunity to ecross-examine the witnesses. Never-
theless, it seems too clear to require any extended argument that, under
the reasoning of the Supreme Court above set forth, this ecannot be re-
garded as adequate protection under the standards of adequacy pre-
seribed by the Sixth Amendment’s confrontation provision. The pres-
ent unavailability of the witnesses would not, in our opinion, alter the
situation. It is true that the Supreme Court has approved admitting
prior testimony of non-available witnesses against defendants in fed-
eral criminal prosecutions, but in these cases the prior testimony was
given in defendant’s presence with the opportunity for cross-examina-
tion by him. In excusing the enforcement of literal confrontation in
such cases, the court has emphasized that confrontation requires at
least a prior opportunity of defendant to cross-examine. As stated by
the court in Mattox v. United States: 38

The substance of the constitutional protection is preserved to
the prisoner in the advantage he has once had of seeing the witness
face to face, and of subjecting him to the ordeal of a cross-exam-

3 Jd. at 54-55.
#Id. at 60.
35156 U.S. 237 (1895),
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ination. This, the law says, he shall under no circumstances be
deprived of . . . 28

Conceivably, the Supreme Court might be persuaded to change its
previous interpretations of the confrontation provision and to regard
the new exception of Rule 63(3)(b) (ii) as within Mr. Justice Car-
dozo’s proposition that the exceptions to the confrontation provision
are not static.” Professor McCormick suggests this possibility in the
following passage:

Do the confrontation provisions in state and Federal consti-
tutions limit the use for the prosecution of hearsay declarations
falling within the exceptions to the hearsay rule? This was once
a matter of doubt but it has now been established for a hundred
years that those exceptions which were accepted when these provi-
sions were included in the earliest American constitutions were
not intended to be abrogated. Most if not all of the common-law
exceptions were so accepted by the 1780’s. Accordingly the prose-
cution’s use of dying declarations, official written statements, and
regular entries in the course of business is frequent and approved.
There seems no reason to doubt that the other traditional excep-
tions as developed and liberalized by judicial decisions should be
similarly treated. New statutory liberalizations of the hearsay ex-
ceptions should likewise, it seems, meet with no obstacle from
these provisions, so long as the traditional bases for the hearsay
exceptions, namely that hearsay may be admitted when it is (a)
specially needed and (b) specially trustworthy, are preserved in
the statutory extensions.

Wigmore’s exposition of confrontation has brought light into
the dark corners of the subject, and has greatly contributed to
the present liberal interpretation of the constitutional provisions.
Consequently, strict and literal interpretations from the pre-Wig-
more era must be read with caution.?®

Nevertheless, it must be confessed that the body of federal precedents
militating against the validity of Rule 63(3) as a federal measure
applicable to criminal prosecutions is so considerable that we must
entertain grave doubts as to whether the Supreme Court would sustain
the rule under the Sixth Amendment.

3 1d. at 244. This statement cannot be taken literally. To do so would exclude the
case of the dying declaration offered against defendant. The court expressly
approves admitting such declarations. Id. at 243, The statement quoted must be
qualified by the thought that traditional exceptions to the hearsay rule (even
though defendant is deprived of cross-examination at any time) are acceptable
under the Sixth Amendment of the Constitution. Consider also Mr. Justice Car-
dozo’s statement that the exceptions are not static. Snyder v. Massachusetts, 291
U.S. 97, 107 (1934).

87 Snyder v. Massachusetts, 291 U.S. 97, 107 (1934).

88 MCCorRMICK, EVIDENCE § 231, pp. 486-87. Consider also the following statement from
United States v. Leathers, 135 F.2d 507 (2d Cir. 1943) : “The appellant Thomas
argues that the records in question would not be admissible under the early
common law rules and that the recent judicial and statutory changes we have
referred to are in contravention of the Sixth Amendment. But statements by
relatives as to pedigree, declarations against interest, and most important of all
in criminal trials, dying declarations, have long been recognized as admissible.
It is not necessary to say what limits the Sixth Amendment may set to the
extension of exceptions to the rule against hearsay. Probably the permissible
extension is a question of degree. We think that business records kept as a mat-
ter of ordinary routine are often likely to be more reliable than dying declara-
tions. It cannot be reasonably argued that the extension of the common law
book entry rule which we discussed . . . supra, or the statute cited above [The
f‘;de{asllihsiness Records Act], inveolve any violation of the Sixth Amendment.”

. a .
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As a Cadlifornia Measure. In this State the right of confrontation is
not guaranteed by the Constitution. The right is, however, provided
for in Penal Code Section 686. It is possible to argue, therefore, that
since our right of confrontation is a legislative grant, it may be with-
drawn or restricted by legislation-—that insofar as personal opportu-
nity to eross-examine, or unavailability of the former witness or depo-
nent, are now conditions precedent to the prosecution’s use of the former
testimony as elements of the right of confrontation, that right, being
a gift of the legislature, may be restricted by legislative action.3® Can
we be altogether confident, however, that this argument would meet
with favor in both the state and federal ecourts?

The Sixth Amendment is not, of course, directly applicable to the
states. The Fourteenth Amendment is. If California were to adopt Rule
63(3), would this violate the Fourteenth Amendment so far as the
application of the rule to eriminal prosecutions is concerned ? Does that
amendment incorporate the Sixth Amendment, as interpreted by the
decisions cited in the previous section, and, as thus incorporated, impose
that amendment and those interpretations upon the states as elements
of federal due process? The recent case of Stein v. New York %0 sug-
gests that the answer is ‘‘No.”’ There, Cooper, Stein and Wissner were
jointly tried for murder in a New York court, found guilty, and sen-
tenced to death. Cooper and Stein had made written confessions which
were received in evidence. Each such confession implicated all three
defendants. Wissner moved that all references to him be stricken from
such confessions. This motion was denied, but the judge did charge
the jury that they should not consider a statement by one defendant
as any evidence of guilt against any other defendant. Wissner took
the case to the United States Supreme Court which affirmed his con-
vietion. His argument and the Court’s answer are revealed in the fol-
lowing excerpt from its opinion :

‘Wissner, however, contends that his federal rights were in-
fringed because he was unable to cross-examine accusing witnesses,
1.e., the confessors. He contends that the ‘‘privilege of confronta-
tion’’ is seecured by the Fourteenth Amendment, relying on one
sentence in Snyder v. Massachusetts, 291 U.S. 97, 107.41 However,
the words cited were quoted verbatim from Dowdell v. United
States, 221 U.S. 325, 330, in which the language was used to de-
scribe the purpose of the Sixth Amendment provision on con-
frontation in federal cases. It was transposed to Snyder solely to
point out the distinction between a right of confrontation and a

2 A comparable argument has been made in upholding Section 969(b) of the Penal
Code providing for proof of prior conviction by the record thereof. See People v.
Beatty, 132 Cal. App. 876, 22 P.2d 757 (1933) to this effect: ‘“Although the right
of a défendant to be confronted by witnesses is fundamental, it is not expressly
guaranteed by the Constitution of this state, and the provisions of the sixth
amendment to the federal Constitution are not apphcable here. [Citation omitted.]
The right in this state is guaranteed by section 686 of the Penal Code, and the
defendant can be deprived of the same only by statutory authority to the con-
trary. [Citation omitted.] Section 969b of the Penal Code falls squarely within
the category of legislation of this character.” Id. at 380, 22 P.2d at 759.

The court also rejected the contention that the section violates due process.

346 U.S. 156 (1

4 The court, quotmg from the Snyder case, noted: “ ‘It was intended to prevent the
conviction of the accused upon depositions or ex parte affidavits, and particularly
to preserve the right of the accused to test the recollection of the witness in the
exercise of the right of cross-examination.” Petitioner Wissner erroneously
assumes that ‘It' at the beginning of the sentence refers to the Fourteenth
Amendment.” Id. at 195 n.38.
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mere right of an accused to be present at his own trial.#2 The
Court in Snyder specifically refrained from holding that there was
any right of confrontation under the Fourteenth Amendment,?3
and clearly held to the contrary in West v. Louisiana, 194 U.S.
258,%* in which it was decided that the Federal Constitution did
not preclude Louisiana from using affidavits on a criminal trial.

Basically, Wissner’s objection to the introduction of these con-
fessions is that as to him they are hearsay. The hearsay-evidence
rule, with all its subtleties, anomalies and ramifications, will not be
read into the Fourteenth Amendment.*

We read this passage as constituting a clear license to the states to
modify the traditional hearsay rule in criminal cases at least to the
extent that Rule 63(3) (b) (ii) modifies it and we conclude that Rule
63(3) would not infringe the Fourteenth Amendment even though
extended to state criminal cases.

‘Would courts of this State hold that Rule 63(3) violates state due
process? There is considerable authority which suggests that they
would not. The present provisions of Section 686 of the Penal Code
making former testimony admissible where the witness is unavailable
have been attacked as violation of due process and have been upheld.*®
Section 969b of the Penal Code, making the record proof of a former
conviction, has been attacked on like grounds and has also been up-

4 The court further noted: “Snyder involved a contention by a state convict that he
was denled due process when the court prevented him from going along when the
jury went to view the area where the crime was committed. Among the many
bases for deciding against the defendant, the Court, through Mr. Justice Cardozo,
pointed out that even if he had a federal right to confrontation (and the Court
indicated he did not) his exclusion from a view would not offend it. Hence the
?se (;:flglée lggguage quoted describing the nature of the right of confrontation.”

. 4 n.39.

“In addition, the court noted that: * ‘For present purposes we assume that the
privilege is reinforced by the Fourteenth Amendment, though this has not been
squarely held.’*” Id. at 195 n.40.

# Twining v. New Jersey, 211 U.S. 78, 98 (1908), likewise interpreted the West case
as deciding “in effect” that the right of confrontation contained in the Sixth
Amendment is not guaranteed by the Fourteenth Amendment.

Mr. Justice Jackson states that the West case involved the use of affidavits.
This is erroneous. The evidence consisted of depositions. Assuming affidavits had
been involved, the case would be even stronger authority for freeing the states
from the restraints of the right of confrontation.

Mr. Justice Jackson’s proposition that the Fourteenth Amendment does not
incorporate the hearsay rule was earlier suggested by Mr. Justice Cardozo's
dissenting opinion in Gt. Northern Ry. v. Washington, 300 U.S. 154, 173 (1937).

In People v. Ashley, 42 Cal.2d 246, 267 P.2d 271 (1954), the California court
was asked by defendant to find that the Fourteenth Amendment guarantees the
right of confrontation. The court assumed the point arguendo and decided that
there was no violation of the right thus assumed.

4 Stein v. New York, 346 U.S. 156, 195-196 (1953).

4 People v. Chin Hane, 108 Cal. 587, 41 Pac. 697 (1895). “It is contended that the
deposition of an absent witness, taken at the preliminary examination in a case
of homicide, cannot be used at the trial, for the reason that such a proceeding is
violative of Section 13, Article I, of the California Constitution. This provision of
the Constitution has been construed contrary to the appellant’'s contention in the
case of People v. Oiler, 66 Cal. 101.” Id. at 607-08, 41 Pac. at 700. Note, however,
that the opinion in the case cited was not specifically based on the due process
clause of the section.

Compare the following statement from People v. Ashley, 42 Cal.2d 246, 267
P.2d 271 (1954) : “Defendant contends that the reading of Mrs, Neal's testimony
at the trial deprived him of the right of confrontation in violation of the United
States Constitution. Even if this right is guaranteed under the due process clause
of the Fourteenth Amendment to the United States Constitution as contended by
defendant . . . there is no merit in the contention. ‘The substance of the constitu-
tional protection is preserved to the prisoner in the advantage he has once had
of seeing the witness face-to-face, and of subjecting him to the ordeal of cross-
examination.’ [Citation omitted.] Defendant had that advantage at the prelim-
inary hearing.” Id. at 272-73, 267 P.2d at 287-88. Presumably the ruling would have
been the same if state due process had been urged. See People v. Morine, 54 Cal.

575 (1880) (question presented by defendant but not decided).
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held.#” Likewise, the practice of submitting the case on the transeript
of the preliminary hearing has been attacked on due process grounds
and has been upheld.*® However, none of these situations involves so
substantial a departure from tradition as Rule 63(3). We cannot, there-
fore, flatly predict that Rule 63(3) would be upheld upon these cases.
A surer index, we believe, is the parallel between state and federal due
process. If the federal courts would uphold Rule 63(3) under the
Fourteenth Amendment (as the Stein case indicates they would), it
seems not unlikely that the state courts would uphold it under state
due process provisions. Thus, we hazard the guess that the California
courts would follow the lead of the Supreme Court and that, as that
Court refuses to read confrontation into the Fourteenth Amendment
to the United States Constitution, the California court would refuse to
read it into Article I, Section 13 of the California Constitution. If this
prediction be correct, Rule 63(3) is invulnerable to attack on due pro-
cess grounds.*?

Conclusion

We conclude that Rule 63(3) is desirable as a matter of policy and
that it is constitutional. It is, therefore, recommended for adoption.5®

« People v. Purcell, 22 Cal. App.2d 126, 70 P.2d 706 (1937); People v. Beatty, 132
gsasl (l}ggé)a‘m, 22 P.2d 757 (1933) ; People v. Russell, 131 Cal. App. 646, 21 P.2d

48 People v. Valdez, 82 Cal. App.2d 744, 187 P.2d 74 (1947). The court here assumes
arguendo that state due process includes the right of confrontation. The assump-
tion is based on Snyder v. Massachusetts, 291 U.S. 97 (1934). Query: Would a
like assumption be indulged in in view of the Stein case? See discussion in text
at notecall 40, p. 455, supra and note 42, p. 456, supra.

In People v. Wallin, 84 Cal.2d 777, 215 P.2d 1 (1950), the court stated: “The
defendant has not been deprived of his rights under the United States Constitu-
tion where, as here, his attorney cross-examined the prosecution’s witnesses at
the preliminary hearing, in the defendant’s presence, and thereafter the defendant
waived his right of confrontation during the trial by stipulating that the People’s
case be submitted upon the transcript of the preliminary hearing.” Id. at 871-82,
215 P.2d at 4. Presumably the ruling would have been the same if state due
process had been urged.

#® Apparently the last sentence of Article I, Section 13 of the California Constitution
would present no constitutional barrier to enactment of Rule 63(3). See People v.
Sierp, 116 Cal. 249, 48 Pac. 88 (1897). See generally McKay, The Right of Con-
frontation, 1959 WasH. U. L. Q. 122; Quick, Hearsay, Excitement, Necessity and
the Uniform Rules: A Reappraisal of Rule 63(4), 6 WAYNE L. REv. 204 (1960) ;
Slovenko, Constitutional Limitations on the Rules of Evidence, 26 U. CINC. L.
REv. 493 (1957).

50 The N. J. Committee approved this subdivision, but recommended that clause
(b) (ii) be limited to civil cases. N. J. CoMMITTEE REPORT 123. The N. J. Com-
mission revised the subdivision to read as follows:

Subject to Rule 64, and subject to the same limitations and objections as
though the declarant were testifying in person, a statement is admissible (a)
when it is testimony in the form of a deposition taken in the cause * * * but
only to the extent it is admissible under the * * * statutes or rules of court
of this state * * *, or (b) if the judge finds that the declarant is unavailable
as a witness at the hearing, when it is testimony given by him as a witness
in another action or in a deposition * * * which was admissible in the trial
of another action, * * * and (i) the testimony is offered against a party who
offered it in his own behalf on the former occasion, or against the successor in
interest of such party, or (il) in a civil case or when offered by the defendant
in a criminal case, the issue is such that the adverse party on the former oc-
casion had the right and opportunity for cross examination with an interest
and motive similar to that which the adverse party has in the action in which
the testimony is offered; [* * * indicates omission from text of URE subdi-
vision ; italics indicates addition to text of URE subdivision.]

N. J. CommissioN RePorT 55. The Utah Committee revised paragraph (a) to
incorporate the existing limitations on the use of depositions contained in the
Utah Rules of Civil Procedure and approved the remainder of the subdivision.
UtraH FINAL DRAFT 35.



Rule 63(4)—Contemporaneous Statements and Statements
Admissible on Grounds of Necessity Generally

Rule 63(4) provides:

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except:
* * »

(4) A statement (a) which the judge finds was made while the
declarant was perceiving the event or condition which the state-
ment narrates, describes or explains, or (b) which the judge finds
was made while the declarant was under the stress of a nervous
excitement caused by such perception, or (e¢) if the declarant is
unavailable as a witness, a statement narrating, describing or
explaining an event or condition which the judge finds was made
by the declarant at a time when the matter had been recently
pereeived by him and while his recollection was clear, and was
made in good faith prior to the commencement of the action;

This language creates three exceptions to the hearsay rule, lettered
(a), (b) and (c). Each exception is phrased in part in terms of ‘‘state-
ment’’ and ‘‘perception.’’ These are words of art deriving their mean-
ing from the following definitions given in Rule 62:

(1) “‘Statement’’ means not only an oral or written expression
but also non-verbal conduct of a person intended by him as a sub-
stitute for words in expressing the matter stated.

(8) “‘Perceive’’ means acquire knowledge through one’s own
senses.

Under these definitions one can make a ‘‘statement’ without using
words; one can ‘‘perceive’’ without using his eyes. Thus one who
smells a stench ‘‘perceives’’ it. If he holds his nose to indicate his per-
ception to another he makes a ‘‘statement.’’

Each of the three exceptions deals with perception (in the sense
above) of both ‘‘events’’ and ‘‘conditions.”” These terms are not, how-
ever, specifically defined.

The exception created by Rule 63(4) (¢) applies only if the declarant
is “‘unavailable as a witness.”” This expression is defined as follows
by Rule 62(7):

‘‘Unavailable as a witness’’ includes situations where the witness
is (a) exempted on the ground of privilege from testifying con-
cerning the matter to which his statement is relevant, or (b) dis-
qualified from testifying to the matter, or (¢) unable to be present
or to testify at the hearing because of death or then existing physi-
cal or mental illness, or (d) absent beyond the jurisdiction of the
court to compel appearance by its process, or (e) absent from the

(458)
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place of hearing because the proponent of his statement does not
know and with diligence has been unable to ascertain his where-
abouts.

But a witness is not unavailable (a) if the judge finds that his
exemption, disqualification, inability or absence is due to procure-
ment or wrongdoing of the proponent of his statement for the
purpose of preventing the witness from attending or testifying,
or to the eulpable neglect of such party, or (b) if unavailability
is claimed under clause (d) of the preceding paragraph and the
judge finds that the deposition of the declarant could have been
taken by the exercise of reasonable diligence and without undue
hardship, and that the probable importance of the testimony is
such as to justify the expense of taking such deposition.

Rule 63(4)(a) and (b) deal with certain spontaneous or contempo-
raneous statements which for convenience we may designate respee-
tively as (a) ‘‘Statements of Present Perception’’ and (b) “‘Excited
Statements.’’ Rule 63(4) (¢) deals with statements of perception which
need not necessarily be either contemporaneous or spontaneous but
must be “‘recent.’”’” For convenience we may label this exception (as do
the Commissioners on Uniform State Laws) ‘‘Statements Admissible on
the Ground of Necessity Generally.”’

Rule 63(4)(b) (‘““Excited Statements’) is merely declaratory of
existing law. Rule 63(4)(a) (‘‘Statements of Present Perception’’)
may or may not be. Both exceptions, however, are of narrow scope.
On the other hand, Rule 63(4)(¢) (‘‘Statements Admissible on the
Ground of Necessity Generally’’) is clearly a new exception of broad
seope and of large importance. We begin, therefore, with a considera-
tion of this exception.

Rule 63(4)(c)—Statements Admissible on the Ground of Necessity Generally

This exception is applicable only ‘‘if the declarant is unavailable
as a witness.”’ Now when it is impossible to apply the test of cross-
examination to the statements of a declarant because he cannot be pro-
duced in court to make his statements as a witness on direct examina-
tion, the dilemma presents itself of either receiving his statements
without the test of eross-examination or of leaving his knowledge alto-
gether unutilized. There is the necessity to take the untested statement
or none at all from this declarant. Conceivably the law of evidence
might have so developed that in all situations presenting these alterna-
tives the choice would have been to receive the untested statement.
Unavailability of the declarant would then have been a sufficient
foundation to make admissible any out-of-court statement of the de-
clarant which he could have made in court as a witness upon direct
examination. This rationale could have been advanced in support of
such a rule: while the test of cross-examination is important enough
to require statements to be so tested when it is possible to do so, it is
not so important as to require the exclusion of statements when cross-
examination is impossible. A trial is a more rational investigation—a
better mechanism in the search for truth—if we accept the best that
can be got from an allegedly knowledgeable declarant instead of
rejecting altogether his professions of knowledge.
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This, we say, might have become the law. But, of course, in fact
the development in Anglo-American law has been otherwise. As Wig-
more ' pointed out many years ago, necessity (in the sense consid-
ered above) has not produced a general exception to the hearsay rule
admitting the hearsay declarations of all unavailable declarants. Rather,
there have evolved only special exceptions based on both necessity and
special circumstances which are considered to constitute an adequate
substitute for cross-examination, such as that the declarant was speak-
ing against his interest or that the declarant thought he was dying
and hence was speaking with awareness of imminent divine punish-
ment if he lied. These special exceptions do not, of ecourse, cover the
whole field of hearsay statements of unavailable declarants. They leave
many gaps. The result is that much, probably most, of what those now
dead or otherwise unavailable once said or wrote cannot be considered
in court, however much a litigant may need to have it considered to
establish his elaim or his defense.

Has the time come to close these gaps altogether? If not, are we
ready to close some of these gaps? If so, which ones and on what
basis? These are the basic aspects of the problem with which Rule
63(4) (c) deals. The problem is by no means a new one, nor is Rule
63(4) (c¢) by any means the first effort that has been made to solve it.
Thus Rule 63(4) (¢) can be best understood if considered against the
background of some of the prior efforts which have been exerted and
some of the previous propcsals which have been advanced.

In 1898 the Massachusetts Legislature, prompted by a suggestion
from James Bradley Thayer, enacted as follows:

No declaration of a deceased person shall be excluded as evidence
on the ground of its being hearsay if it appears to the satisfaction
of the judge to have been made in good faith before the beginning
of the suit and upon the personal knowledge of the declarant.?

Less than a moment’s reflection is needed to evoke the question whether
this is not a so-far-so-good-but-not-far-enough measure. What reason
can there be for recognizing necessity created by death and refusing to

15 WiGMORE, EVIDENCE §§ 1420-1423. R

2 Mass. Acts & Resolves 1898, ch. 535, p. 522, carried forward today with slight
changes as MASS. ANN. LAws ch. 233, § 65 (1956). Rhode Island has a compar-
able statute, R.I. GEN. Laws § 9-19-11 (1956). Lawyers and judges in Massachu-
setts seem to be well satisfied with the act. At least most of those responding
to the questionnaire submitted to them some years ago by the Commonwealth Fund
so expressed themselves. See MORGAN, THE LAw OF EVIDENCE: SOME PROPOSALS
FOR ITs REFORM 39-49 (1927). For Wigmore’s approbation, see 5 WIGMORE,
EVIDENCE § 1576(2).

The English Evidence Act of 1938 is another instance of an attempt to liberalize
the hearsay rule along fairly broad lines. The act, however, is very complex and
is applicable only to written hearsay statements. See McCCORMICK, EVIDENCE
§ 303; 5 WIeMORE, EVIDENCE § 1576 n.4; Note, 70 L. Q. Rev. 30 (1959).

‘Wigmore advocates (1) adoption of the Massachusetts-type statute and (2)
giving the trial judge discretion to admit hearsay generally. 5 W1GMORE, EVIDENCE
§ 1427. His formulation to vest this discretion in the trial judge is as follows:

“(1) The Hearsay rule need not be enforced in the examination of a qualified
witness, if in the opinion of the trial Court its strict enforcement would need-
lessly interrupt the narrative and if the hearsay incidentally testified to would
not be likely to mislead the jury in their understanding of the facts.

“(2) But the opposing party, or the judge in his discretion, may require that
any other person whose statement is thus reported by hearsay shall be called for
examination before the close of the trial.

‘“(3) Any written statement, duly authenticated, by a person not called to the
stand, may be introduced without calling him, unless in the opinion of the Court
the statement is of such importance that on demand of the opposite party the
person should be called for cross-examination.” [Emphasis omitted.]

Query: If the discretion is to be that of the judge should not the expression
‘“the opposing party” be eliminated from subsection (2)?
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recognize real necessity for any cause? Add to the statute a provision
for the receipt of declarations of persons now insane (as the American
Bar Association proposed in 1938) 3 and you merely change the ques-
tion to: why not recognize necessity arising from causes other than
death and insanity?

In 1942 the American Law Institute came boldly to grips with this

question and proposed the following sweeping provision as Rule 503 (a)
of the Model Code of Evidence:

Tvidence of a hearsay declaration is admissible if the judge finds
that the declarant

(a) is unavailable as a witness, . . 4

This is the rule we mentioned at the outset as the one which the law
might have adopted in its evolution—a rule making necessity alone
the basis for a comprehensive exception to the hearsay rule. As we
there pointed out, however, the evolution to date has been otherwise.

The Commissioners on Uniform State Laws reject the Massachusetts
statute and they reject the proposal of the American Bar Association
to amend the statute to include declarations of insane persons. Their
reason is as follows:

In the tentative draft on hearsay presented at the 1951 meeting
of the Conference an exception was included in the language of
the 1938 recommendation of the American Bar Association, letting
in hearsay statements of persons who are unavailable as witnesses
because of death or insanity. A statute has existed in Massachu-
setts since 1898 recognizing death as the justifying factor. The
Committee after carefully recomsidering the problem has felt
that there was no sound basis for recognizing necessity on account
of death or insanity as distinguished from real unavailability for
any cause.’

The Commissioners on Uniform State Laws also reject the American
Law Institute proposal. Their reasoning is as follows:

In no instance [of the Uniform Rules of Evidence hearsay rule
and its exceptions] is an exception based solely upon the idea of
necessity arising from the faet of the unavailability of the de-
clarant as a witness. In this respect this rule is a drastie varia-
tion from A.LI Model Code of Evidence Rule 503(a) which
recognizes a finding of unavailability as the sole criterion for the
admissibility of a large body of hearsay statements. The Model
Code theory is that since hearsay is evidence and has some proba-
tive value it should be admissible if relevant and if it is the best
evidence available. That policy is rejected by the Conference of
Commissioners on Uniform State Laws. The traditional policy is
adhered to, namely that the probative value of hearsay is not a
mere matter of weight for the trier of fact but that its having

3 VANDERBILT, MINIMUM STANDARDS OF JUDICIAL ADMINISTRATION, 321, 338 (1948);
5 WIGMORE, EVIDENCE § 1576 (2).

+«The Model Code, however, limited the application of Rule 503(a) to declarations by
persons with personal i{nowledge and empowered the trial judge to exclude hear-
say whenever its probative value was outweighed by the likelihood of waste of
time, prejudice, confusion or unfair surprise. See MODEL CopE Rules 501(3) and
303. See also McCORMICK, EVIDENCE § 304, p. 631-32.

5 UNIFORM RULE 63 (4) Comment.
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any value at all depends primarily upon the circumstances under
which the statement was made.$

Thus, the Commissioners on Uniform State Laws propose Rule
63(4) (¢), which, they say, is ‘‘new’’ but is ‘‘a carefully considered
middle ground between the liberal extreme of the A.L.I. Model Code
of Evidence and the ultra conservative attitude opposing any liberali-
zation in the exceptions to the rule against hearsay.’’”

Rule 63(4) (¢) admits, ‘‘if the declarant is unavailable as a witness,
a statement narrating, deseribing or explaining an event or condition
which the judge finds was made by the declarant at a time when the
matter has been recently perceived by him and while his recollection
was clear, and was made in good faith prior to the commencement of
the action.”

This exception is not based solely on necessity. Rather, there are
the following additional justifying faetors: (1) recency of perception;
(2) clarity of recollection; (8) good faith; and (4) ante litem motam.

‘We shall now attempt to illustrate in several situations the impact of
these factors as conditions limiting the receipt of evidence, comparing
in each instance the middle-of-the-road Uniform Rules position with
the ‘‘extreme’” Model Code position.

Suppose that a man is injured when he alone is present. Later he
dies. The circumstances of his injury become material in an action for
insurance benefits. Evidence is offered by plaintiff of the man’s declara-
tions as to the circumstances of his injury, the declarations having been
made (a) the day after his injury (b) two months later. Under Model
Code Rule 503 (a) both offers would be accepted.8 Under Rule 63(4) (¢)
of the Uniform Rules the second offer might be rejected because the
test of recency of perception is not satisfied.® The Uniform Rules idea
is this: the smaller the time lapse between the event and the declaration,
the more trustworthy the declaration. If the gap becomes large enough
the declaration should not be received unless subjected to the test of
cross-examination. Ergo, only statements of recent perception are ad-
missible without that test. Stale statements of perception cannot be
utilized albeit they are needed because the declarant is unavailable.
As to stale statements, the interests of the one party in testing state-
ments adverse to him by cross-examination must prevail over the needs
of the other party to make out his case or defense.

Again, suppose the injured person in our hypothetical case makes his
statement the day after the injury but the tenor of his statement or
surrounding circumstances or both indicate that his memory is unclear.
Element (2) of the four conditions of Rule 63(4)(¢) would require
the judge to reject an offer to prove the statement. Here the idea is that,
even though the declaration is recent, statements by one whose memory
is hazy and meandering cannot safely be received without being sub-
jected to the test of cross-examination.

¢ UN1IFORM RULE 63 Comment.

TUNIFORM RULE 63(4) Comment.

8 Unless the judge exercised the discretion described in note 4, p. 461, supra.

®We are assuming, of course, that the declarations would not be admissible under
any of the standard exceptions to the hearsay rule. We are thinking, for example,
of a declaration like “I tripped and fell down the stairs.”” Under current law both
offers would be rejected.
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Now suppose that an injured person makes his statement the day
after the injury and that the form of the statement and the surround-
ing circumstances raise no doubts as to the clarity of his memory.
Still, under Rule 63(4)(c) the judge should reject an offer of the
statement if he thinks that the declarant made the statement in bad
faith. What does this mean? Realistically, it probably means that the
judge, acting pro hac vice like a juryman, may simply conclude ‘I do
ot believe his statement’’ 10 and for this reason the judge may reject
the offer of proof. Here we have the unusual safeguard that the judge
passes preliminarily on the credibility of the evidence. In other words,
if evidence is admitted under Rule 63(4) (¢) and if a verdict is based
upon such evidence, there has been a double-check upon the eredibility
of such evidence at the hands of both the judge and the jury. In con-
trast, Model Code Rule 503 (a) requires the judge to let the jury hear
evidence of the statement irrespective of his personal opinion of the
credibility of the statement.

The concept underlying the ante litem motam condition and its oper-
ation is too obvious to require comment. It is interesting to note, how-
ever, that not even this limitation is included in Model Code Rule
503(a).

Finally, it should be noted that under Rule 63(4) (¢) the judge must
find that the declarant actually made the statement. That is, the judge
may disbelieve the witness who testifies that the declarant made the
statement and reject the offer on that basis. Manifestly, if the judge does
not believe that the statement was made at all, he simply cannot make
the findings necessary for admission and must therefore reject the
offer.)! This again is in marked contrast to Model Code Rule 503(a)
under which the judge passes only on the unavailability of the declar-
ant, leaving all other questions to the jury.

From the foregoing discussion it must be obvious that the Commis-
sioners on Uniform State Laws are right in saying that under Rule
63(4) (¢) the ‘“trial judge is necessarily given considerable diseretion.”
Just how extensive this discretion is may be illustrated by taking a
specific case, noting the possible rulings available to the judge.

Let us suppose an action against the administrator of the maker of
a promissory note. The defense is payment. Defendant’s offer of proof:
X to testify that on June 1 deceased said to X ‘‘I paid the note off
yesterday.’’ Under Rule 63(4) (¢) the judge may make any of the fol-
lowing rulings 2 for the reasons indicated :

1. He may disbelieve X and therefore reject the offer.

10 This seems to be the practical effect of the good faith provision of the Massachu-
setts statute. Thus defendant, charged with the murder of X, offers a cellmate
of one B to testify that E told the cellmate that E murdered X. E is now dead
having been executed at the state prison. The trial judge rejects the offer, ﬁndiné
that E did not make his statement in good faith. The appellate court approves
the ruling. Commonwealth v. Wakelin, 230 Mass. 567, 120 N.BE. 209 (1918). Is it
not clear that the trial judge simply did not believe E and that this is what he
meant by his finding that E spoke in bad faith? See also Glidden v. United States
Fid. & Guar, Co., 198 Mass. 109, 114, 84 N.E. 143, 144 (1908) “Such a declaration
as this hardly could have been made in good faith unless actually known at the
tn"rtlﬁ ‘t‘)ty th"evdeclarant to be true.” Does this not make “gocd faith” synonymous
wi rue’’ ?

11 McCorMICK, EVIDENCE § 304, p. 633.

12 UNIFORM RULE 1 provides as follows: ‘“(8) ‘Finding of fact’ means the determina-
tion from proof or judicial notice of the existence of a fact. A ruling implies
a supporting finding of fact; no separate or formal finding is required unless
rqu}urgd by :i?shaitute of tfhiistate."

_Professor Falknor is of the opinion that (a) the requisite findings for admissi-
bility under Rule 63(4) (c) should be express ﬁndingé1 entered in gxe record, and
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2. He may believe X but disbelieve the deceased and therefore reject
the offer.

3. He may believe both X and deceased and therefore accept the
offer.

4. He may believe X and believe therefore that deceased made the
statement but find himself unable to decide whether or not he believes
deceased unless he is given more information. Now under Rule 8 13 he
may place upon defendant the burden of supplying further informa-
tion. In default of such information the ruling will be rejection of the
offer.

Enough has probably been said to establish the point that Rule
63(4) (¢) is indeed a cautious, carefully guarded, middle-of-the-road
measure. Probably there will be no dissent from the statement made by
the Commissioners on Uniform State Laws that ‘“(e) is drafted so as
to indicate an attitude of reluctance and require most careful serutiny
in admitting hearsay statements under its provisions.’’ 1 Despite these
cautionary features, the fact remains that Rule 63(4)(c) would em-
power the courts to admit a great deal of much needed, credible evi-
dence. Its operation would be highly beneficent in such current situa-
tions of potential injustice as cases of fatal accidents to solitary
wdrkmen and cases involving transactions with persons now dead.

Should California adopt Rule 63(4)(e)? It must be frankly ac-
knowledged that this is the most significant inroad upon the hearsay
rule of any of the Uniform Rules. To evaluate its merits requires a
judgment on the basic validity of the hearsay rule itself, which in turn
requires a careful balancing of the need of justice to the party relying
on hearsay against the need of the other party to cross-examine the
witnesses against him. It cannot be denied, therefore, that Rule
63(4) (c) touches fundamentals. The writer agrees wholly with the
following statement by Mr. Justice Learned Hand :

When a witness is not available at all or available only with a
disproportionate expense of time, let us hear what he has said on

(b) as drafted, Rule 63(4) (c) does not make it clear that the determination of
unavailability is for the judge. Falknor, The Hearsay Rule and Its Exceptions,
? U.C.L.A. L. REV. 43, 64-65 (1954).

As to Professor Falknor’s point (a), we dissent. The requirement of express
findings entered in the record would, it is feared, deter too many judges from
using Rule 63(4) (¢c) as a mechanism for admitting evidence. As drafted, the
rule puts enough obstacles in the way. Let us not erect more. His point (b) seems
well taken. Accordingly, it is suggested that Rule 63(4) (¢c) be amended by insert-
ing after the initial word “if” the following: “the judge finds that.”

3 UNIFORM RULE 8 is as follows: “When the qualification of a person to be a witness,
or the admissibility of evidence, or the existence of a privilege is stated in these
rules to be subject to a condition, and the fulfillment of the condition is in issue,
the issue is to be determined by the judge, and he shall indicate to the parties
which one has the burden of producing evidence and the burden of proof on such
issue as implied by the rule under which the question arises. The judge may hear
and determine such matters out of the presence or hearing of the jury, except
that on the admissibility of a confession tke judge, iIf requested, shall hear and
determine the question out of the presence and hearing of the jury. But this rule
shall not be construed to limit the right of a party to introduce before the jury
evidence relevant to weight or credibility.”

Note that the burdens are to be fixed “as implied by the rule under which the
question arises.” In our case the question arises under Rule 63(4) (¢). It seems
clearly implied by this rule that the proponent of the evidence has the burdens,
especially in the light of the comment that Rule 63(4) (¢) is “drafted so as to
indicate an attitude of reluctance and require most careful scrutiny in admitting
hearsay statements under its provisions.”

Wigmore states that, generally, the burden is upon the proponent. 1 ‘WIGMORE,
EVIDENCE § 18(E).

1 UNiFOorRM RULE 63(4) Comment.
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the matter, just as we do in every other concern of life, even in
affairs which may involve our lives or the safety of the state. You
will perhaps, with the instinct of lawyers, recoil at what seems so
far-reaching an innovation. I do not complain; I agree that it in-
volves chances, but in answer I argue that, as the law now stands,
the party who has only such proof is deprived of any chances at
all. Tt would of course be undesirable to open the doors to hearsay
evidence when better was available, but I ask you whether Baron
Gilbert was not right in saying that men should use in their dis-
putes the best means they can get to reach the truth? s

Agreeing with this basic philosophy, the writer thinks that Rule
63(4) (¢) is (to borrow Professor MeCormick’s expression) a ‘‘reform
[which] might well have gone farther but it is hard to maintain that
it has gone too far.”’ 16

Rule 63(4)(b)—Excited Statements

Rule 63(4)(b) deals with the problem of statements made ‘‘under
the stress of a nervous excitement.’’ There is an inveterate and ap-
parently incurable judicial habit (abetted, no doubt, by counsel) of
dealing with this problem in terms of res gestae, a protean phrase
which according to Wigmore should be wholly ‘‘repudiated as a vicious
element in our legal phraseology’’—a phrase ‘‘not only entirely use-
less, but even positively harmful.”” 17

Many years ago and with powerful insight Wigmore discovered that,
looking at facts and results of certain cases and disregarding the res
gestae language of decision, these cases could be synthesized into the
generalization of an exception to the hearsay rule for excited state-
ments. Thus guided ‘‘by what the Courts do and not by what they say,”’
Wigmore proclaimed that the time had come ‘‘to call these doings by
their true name,—in other words, to recognize the existence of this Ex-
ception to the hearsay rule.’’ 1 He then stated the principles and ele-
ments of the exception 1® as we shall outline them in a moment.

Rule 63(4) (b) follows the course charted by Wigmore. The rule is
formulated as an exception to the hearsay rule. The expression res
gestae is sedulously avoided. The elements of the exception, as stated by
Wigmore, are evidently intended to be incorporated in the formulation.

In California, after many years of confusion and after many contra-
dictory decisions,2® the Supreme Court finally adopted ‘Wigmore’s
views. In Showalter v. Western Pacific R.E.*' the Supreme Court
frankly said :

Courts in general have been in considerable confusion as to the
rule of res gestae. In this respeet the courts of this state are not
different.2?

s The Deficiencies of Trials To Reach the Heart of the Matter, 3 N.Y. CITY BAR ASS'N
LECTURES ON LEGAL Torics, 1921-22, p. 99, quoted in McCORMICK, EVIDENCE § 302,

16 Mc%og'%gi-glg,' Hearsay, 10 RUTeERs L. Ruv. 620, 624 (1956). See also, Chadbourn,
Bentham and the Hearsay Rule—A Benthamic View of Rule 63(4)(c) of the
Uniform Rules of Evidence, 15 HARv. L, REv. 932 (1962).

17 § WIGMORE, EEVIDENCE § 1767, p. 182. See also McCorMICK, EVIDENCE § 274.

18 6 WIGMORE, EVIDENCE § 1746, p. 135.

©I1d. §§ 1747-1757. X
2 Discussed in McWilliams, The Admissibility of Spontaneous Declarations, 21 CALIF.

L. Rev. 460 (1933).
7116 Cal.2d 460, 106 P.2d 895 (1940), noted in 29 CaLIF. L. REv. 433 (1941).

2 Jd. 16 Cal.2d at 465, 106 P.2d at 898.
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The court then approved and adopted Wigmore’s view (and overruled
cases to the contrary), acknowledging both the existence of the excep-
tion and its elements in the following terms:

The foundation for this exception is that if the declarations are
made under the immediate influence of the occurrence to which
they relate, they are deemed sufficiently trustworthy to be pre-
sented to the jury. (Wigmore on Evidence, [2d ed.], sec. 1747 et
seq., and cases cited.)

The basis for this eircumstantial probability of trustworthiness is
‘“that in the stress of nervous excitement the reflective faculties
may be stilled and the utterance may become the unreflecting and
sincere expression of one’s actual impressions and belief.”” To
render them admissible it is required that (1) there must be some
oceurrence startling enough to produce this nervous excitement
and render the utterance spontaneous and unreflecting; (2) the
utterance must have been before there has been time to contrive
and misrepresent, i.e., while the nervous excitement may be sup-
posed still to dominate and the reflective powers to be yet in abey-
ance; and (3) the utterance must relate to the circumstance of the
oceurrence preceding it. (Wigmore on Evidence, [2d ed.], sec.
1750.)28

Subsequent cases in California have applied the Wigmorian doe-
trines,* which therefore now seem to be firmly established as the law
of this State. Since Rule 63(4)(b) incorporates these doctrines, its
adoption in California would be merely a declaration of existing law.

The question remains of the relationship between Rule 63(4) (b) and
Rule 63(4)(e). If the declarant is unavailable and if his statement
measures up to the ‘‘made under stress of nervous execitement’’ condi-
tion of Rule 63(4) (b) it would seem that a fortiori it would measure
up to the ‘‘recency’ and other conditions of Rule 63(4)(c). Rule
63(4) (b) is thus not needed so far as excited statements of unavailable
declarants are concerned and must be justified, if at all, on the basis
that it is desirable to make an excited utterance admissible notwith-
standing the fact that the declarant is available. This is the law today.25
The idea seems to be that the excited statement is so far superior to
an in-court statement tested by cross-examination that the latter will
not be required, although readily and easily producible. This idea
seems to possess merit. We shall encounter a comparable idea when we
study Rule 63 (10) which makes declarations against interest admissible
and Rule 63(12) which makes statements of physical or mental con-
dition admissible, irrespective in each instance of the availability of
the declarant. Of course, if Rule 63(4) (¢) is not adopted Rule 63(4) (b)
becomes more important.

Rule 63(4)(a)—Statements of Present Perception

Rule 63(4) (a) deals with statements of sense impressions which are
precisely contemporaneous with the event or condition producing the
impression. For example, pedestrian P sues motorist D for injuries

B Id. at 468, 106 P.2d at 900.

2t McBAINE § 1053.
% McCorMICK, EVIDENCE § 272 ; 6 WIGMORE, EVIDENCE § 1748.
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received when D’s car struck P in a pedestrian cross-walk. To establish
contributory negligence, D offers W to testify that W and X were in
a position to see the occurrence; that X said to W, ““See that fellow
jump in front of that car.’’ 26 Or suppose P, to establish the identity
of the car which struck him, offers A to testify that A and B were in
a position to see the oceurrence; that the car drove away after strik-
ing P; that A said to B ‘‘Get the license number’’; that B said to A
“Tt’s California SCN 592.”’27 These are illustrations of statements
<‘made while the declarant was perceiving the event or condition which
the statement narrates, deseribes or explains.’’

What can be said in behalf of Rule 63(4) (a) # To what extent would
its adoption change our current law? Taking the latter question first,
we must confess that we have found no cases in point in California.
Elsewhere the authorities are conflicting in their results and are con-
fused in their reasoning owing to the tendency to discuss the problem
only in terms of res gestae.2®

As long ago as 1922 Professor Morgan advanced the proposal to rec-
ognize and validate a special exception to the hearsay rule along the
lines of Rule 63(4)(a).2? Professor McCormick lends his support to
the cause. He states the arguments succinetly as follows:

If a person observes some situation or happening which is not at
all startling or shocking in its nature, nor actually producing
excitement in the observer, the observer may yet have occasion
to comment on what he sees (or learns from other senses) at the
very time that he is receiving the impression. Such a comment,
as to a situation then before the declarant, does not have the safe-
guard of impulse, emotion, or excitement, but as Morgan points
out there are other safeguards. In the first place, the report at
the moment of the thing then seen, heard, etc., is safe from any
error from defect of memory of the declarant. Secondly, there is
little or no time for calculated misstatement, and thirdly, the state-
ment will usually be made to another (the witness who reports
it) who would have equal opportunities to observe and hence to
check a misstatement. Consequently, it is believed that such com-
ments, limited to reports of present sense-impressions, have such
unusual reliability as to warrant their admission under a special
exception to the hearsay rule for declarations of present sense-
impressions. At least one court has clearly accepted this view,
and others have admitted evidence of declarations of this sort
under the benison of the res gestae phrase.??

Admission of declarations of present sense-impressions should not
be left in the vague area of res gestae. Rather, it is desirable, as Pro-
fessors Morgan and McCormick and others 3! have argued, to recog-

28 Facts suggested by Wrage v. King, 114 Kan. 539, 220 Pac. 259 (1923), in which,
however, the evidence was excluded.

27 Facts suggested by Neusbaum v. State, 156 Md. 149, 143 Atl. 872 (1928), in which
the evidence was excluded.

2 Decisions pro and con the admissibility of such evidence are collected in McCor-
MICK, EVIDENCE § 273, n.4.

2 Morgan, 4 Suggested Classification of Utterances Admissible as Res Gestae, 31 YALE
L.J. 229, 236-239 (1922).

0 McCoRMICK, EVIDENCE § 273. The instance referred to of one court which has
“clearly accepted this view” is Houston Oxygen Co. v. Davis, 1839 Tex. 1, 161
S.W.24 474 (1942).

# Falknor, The Hearsay Rule and Its Hacepiions, 2 U.C.L.A. L. REV. 43, 60-62 (1954);
Note, 46 CoLUuM. L. REV. 430 (1946). ’
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nize a special exception to the hearsay rule for this purpose. Because
Rule 63(4) (a) does so, it is a desirable measure and is recommended
for adoption in California.

There remains to note the relationship between Rule 63(4)(a) and
(4) (b) and Rule 63(4)(a) and (4)(c). There is an overlap between
Rule 63(4)(a) and (4)(b) if the declaration is an excited statement
of present perception. There is an overlap between Rule 63(4)(a) and
(4) (e¢) if the declarant of a declaration of present perception is un-
available. The narrow area covered by Rule 63(4) (a) alone is the un-
excited declarations of present perception of an available declarant.
As with Rule 63(4) (b),3? the underlying idea is that the out-of-court
statement is so far superior to an in-court statement tested by cross-
examination that the latter is not required even though producible.
Again, of course, if Rule 63(4)(e) is not adopted Rule 63(4)(a) be-
comes more important.

“Bootstrap Cases” Under Rule 63(4)(a), (4)(b) and (4)(c)

Suppose that the issue in a ease is whether at a certain time X fell
down a certain stairway. At the trial the offer of proof is W to testify
that on the oceasion in question W was in the yard outside the building
containing the stairway and W heard X shout: ‘“‘I am falling down the
stairs!’’ The evidence is hearsay under Rule 63. It is admissible under
Rule 63(4) (a) only if the judge finds that X made the statement and
he made it while he ‘‘was perceiving the event . . . which the statement
narrates.”’ Thus, if the judge is to submit this evidence to the jury
he must first find both that X said he was falling down the stairs and
that X was, in fact, falling down the stairs when he made the state-
ment. In making this finding is the judge restricted by the rule against
hearsay? If so, he reaches an impasse and must reject the offer of
proof because X’s statement is hearsay. It comes in under Rule
63(4) (a) only if X was in fact falling when he made the statement.
Yet the only evidence that X was falling is the very statement itself.
The judge would reason in a cirele if, being bound by the hearsay rule,
he nevertheless considered the statement for the purpose of establish-
ing the very fact which is the condition precedent to his original con-
sideration of that statement. He would, to use the hackneyed but
respected figure, permit X’s declaration to lift itself into evidence by
its own bootstraps.

Similar problems may arise under Rule 63(4) (b) and (4) (¢). Thus,
suppose the offer of proof is W to testify that X came out into the yard
and said, “‘I just fell down the stairs.”” To accept this offer of proof
under Rule 63(4) (b) the judge must find that X was ‘‘under the stress
of nervous excitement’’ caused by perceiving the event which X ‘‘nar-
rates, describes or explains.”” Yet the only evidence of these facts is
the very evidence which the judge cannot consider until he finds these
facts.

Again suppose the offer of proof is W to testify that X told W,
““Yesterday I fell down the stairs.”” To admit the evidence under Rule
63(4) (c) the judge must find, snter alia, that ‘‘the matter had been
recently perceived’’ by X, but again the only evidence of this is the
evidence in dispute.

8 See the text at note 25, p. 466, supra.
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No doubt many cases of this type would arise under Rule 63(4) (a),
(b) and (c¢). Therefore the utility of these exceptions will be much
curtailed if the judge is to be bound by the hearsay rule in making
his preliminary determination, assuming the judge understands this
and carries it through to its logical conclusion as stated above. Is he
50 bound today? Would he be so bound under the Uniform Rules?

Wigmore states categorically that in ‘ preliminary rulings by a judge
on the admissibility of evidence, the ordinary rules of evidence do not
apply.’’ 38 Other scholars, however, have demonstrated that, as sensible
as Wigmore’s view is, it is not adhered to generally and consistently
either in England or in this country.3* California is said to be the out-
standing jurisdiction repudiating and ‘‘throwing the gauntlet down
before Wigmore.’’ 3 We may, therefore justly fear that adoption of

8 5 WIGMORE, EVIDENCE § 1385, p. 79. .

% Maguire & Epstein, Rules of Evidence in Preliminary Controversies As to Admissi-
bilitil, 36 YaLe L.J. 1101 (1927). As the authors suggest, Wigmore probably did
not Intend to intimate that rules of privilege were inapplicable.

% See Maguire & Epstein, supra note 34, at 1117-1122. The leading California case is
People v. Plyler, 126 Cal. 379, 58 Pac. 904 (1899). The following extract shows
the facts and holding:

“One Bradley testified at the preliminary examination of the defendant. He was
a very important witness. At the trial, his evidence taken at the preliminary
examination was offered, supported by an attempted showing that he had since
died. Section 686 of the Penal Code provides that this kind of evidence may be
introduced ‘upon it being satisfactorily shown to the court’ that the party is dead
or insane, or cannot, after due diligence, be found in the state. The sole showing
made by the prosecution going to the fact of the death of the witness was in the
form of an affidavit made by his sister, to the effect that he was dead. This
affidavit was admitted under objection. Any evidence introduced to show the death
of the witness was as much a part of the trial as any other part of it. And the
fact that the witness was dead could no more be shown by afidavit than the fact
that declarations could be shown by affidavit to have been made under the sense
of impending death, or that the contents of a written document could be shown,
supplemented by an affidavit to the effect that the document was lost. The statute
says the fact of death must be satisfactorily shown to the court. It means the
fact of death must be shown by relevant and competent evidence. We know of no
case where it has ever been held that an affidavit may be introduced as evidence
at the actual trial of a defendant. The statute (Cal. Code Civ. Proc., sec. 2029)
forbids it. The only answer found in the brief of the attorney general to appel-
lant’s contention in this particular, is the claim that an affidavit may be used
upon the hearing of a motion, and that the introduction of this evidence partook
of the character of a motion. We cannot endorse this contention. Almost every
state constitution in the Union has a provision declaring that a defendant is
entitled to be confronted at his trial by the witnesses against him. While our
constitution has no such provision, yet that declaration is found in the Penal
Code of the state, and, while there are a few statutory exceptions made to the
rule there declared, still the right thus given to a defendant by the statute is
deemed a most substantial one. If the practice here adopted could be allowed,
then a defendant would be deprived of the right to cross-examine the witnesses
against him, a right of the highest importance.” Id. at 381-82, 58 Pac. at 905.

Here it will be noted that the court discusses three illustrations of preliminary
controversies as to the admissibility of an item of evidence. (1) A deposition is
offered. Admissibility depends upon the death of deponent. Affidavit (being
hearsay) is inadmissible to prove death. (2) Murder case. Prosecution offers
victim’s statement accusing the defendant of the crime. Admissibility depends
upon whether victim thought he was dying when he made statement. Affidavit
inadmissible to prove this. (8) Witness is offered to testify to the contents of a
document. Admissibility depends upon whether the document is lost. Affidavit is
inadmissible to prove loss.

It is clear that in each instance the preliminary question was one to be deter-
mined by the judge. CaL. Cope Civ. Proc. § 2102 ; McBAINE §§ 775, 785, 1101, It
seems clear also that, if the hearsay rule applies to the judge In these instances
of determining facts preliminary to the admission of evidence (so that he cannot
receive affidavits), the rule must likewise apply in other instances of determining
such preliminary facts.

People v. Frank, 193 Cal. 474, 225 Pac. 448 (1924) is a neat illustration of
the working of the California view in a ‘“bootstrap” situation. Admissibility of
depositions depends upon whether deponents are out of the State. Depositions are
taken in Los Angeles. Deponents depose that they intend to return to Texas
where they reside. Held, depositions are inadmissible. No “proper foundation
having been laid for the admission in evidence of these depositions, their con-
tents could not be considered for any purpose, not even for the purpose of laying
the foundation for their own admission.” Id. at 478, 225 Pac. at 449.

For brief discussions of bootstrap cases, see McCorMICK EVIDENCE § 272 n.8;
Maguire & Epstein, Rules of Evidence in Preliminary Controversies as to Ad-
missibility, 836 YaLE L.J. 1101, 1122-1125 (1927) ; Maguire & Epstein, Preliminary
Questions of Fact in Determining the Admissibility of Evidence, 40 HARV. L. RV,
392, 429-430 (1927).
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Rule 63(4) in California would be of limited benefit unless some other
part of the Uniform Rules abrogates the California view and is adopted
concurrently with the adoption of Rule 63(4).

The general Uniform Rules provision respecting preliminary inquiry
by the judge is Rule 8 which is as follows:

When the qualification of a person to be a witness, or the ad-
missibility of evidence, or the existence of a privilege is stated in
these rules to be subject to a condition, and the fulfillment of the
condition is in issue, the issue is to be determined by the judge,
and he shall indicate to the parties which one has the burden of
producing evidence and the burden of proof on such issue as im-
plied by the rule under which the question arises. The judge may
hear and determine such matters out of the presence or hearing of
the jury, exeept that on the admissibility of a confession the judge,
if requested, shall hear and determine the question out of the
presence and hearing of the jury. But this rule shall not be con-
strued to limit the right of a party to introduce before the jury
evidence relevant to weight or eredibility.

The general provision respecting the scope of the Uniform Rules is
Rule 2 which is as follows:

Except to the extent to which they may be relaxed by other
procedural rule or statute applicable to the specific situation, these
rules shall apply in every proceeding, both criminal and eivil,
conducted by or under the supervision of a court, in which evi-
dence is produced.

Neither rule contains any clear-cut provision rendering any of the
other Uniform Rules inapplicable to preliminary inquiries by the
judge. Possibly the Commissioners on Uniform State Laws have in
mind that the exception in Rule 2 concerning relaxation ‘‘by other
procedural rule’’ should incorporate Wigmore’s rule as to preliminary
inquiries. This, however, is too tenuous a speculation to inspire con-
fidence. Accordingly it is recommended that Rule 8 be amended by
adding the following after the word ‘‘credibility’’ in the last line:

In the determination of the issue aforesaid, exclusionary rules
shall not apply, subject, however, to Rule 45 and any valid claim
of privilege.?®

% The language of the proposed amendment is suggested by a comparable provision
in Uniform Rule 8. That rule reads as follows: “If upon the hearing there is no
bona fide dispute between the parties as to a material fact, such fact may be
proved by any relevant evidence, and exclusionary rules shall not apply, subject,
however, to Rule 45 and any valid claim of privilege.” See generally, Quick,
Hearsay, Excitement, Necessity, and the Uniform Rules: A Reappraisal of Rule
63(4), 6 WAYNE L. REv. 204 (1960); Slough, Spontaneous Statements and State
of Mind, 46 Towa L. REv. 224 (1961).
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Conclusion

‘We conclude that Rule 63(4) is desirable #" and (with the modifica-
tion suggested in note 12, pages 463-64) it is, therefore, recommended
for adoption.®® Its utility would, of course, be enhanced if Rule 8 were
also modified as suggested above.

7 ¢f. Chadbourn, Bentham and the Hearsay Rule—A Benthamic View of Rule
63(4)(c) of the Uniform Rules of Evidence, 75 HARvV. L. REv. 932 (1962).

e N. Committee recommended the adoptlon of this subdivision. N, J. CoMmMIT-
TEE REPORT 128, The N. J. Commission, however, recommended approval of para-
graphs (a) and (b) only: “A statement is admissible when (a) * * * it was
made while the declarant was perceiving the event or condition which the state-
ment narrates, describes or explains, or (b) * * * if was made while the declarant
was under * * * nervous stress * * * or excitement caused by such perception.”
(* * * indicates omission from text of URE subdivision; italics indicates addi-
tion to text of URE subdivision.) N. J. ComMissioN REPORT 56. The Utah Com-
mittee approved the subdivision, but conditioned the admissibility of evidence
under paragraph {(c) upon compliance with Rule 64 and required that the evi-
dence admissible under paragraph (c) be in writing. UTAH FINAL DRAFT 35.



Rule 63(5)—Dying Declarations

Rule 63(5) broadens and liberalizes the present principle respecting
dying declarations and includes that principle, as thus reconstructed,
in the exceptions to the general proposition of Rule 63 that hearsay
is inadmissible. Rule 63(5) reads as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * »

(5) A statement by a person unavailable as a witness because
of his death if the judge finds that it was made voluntarily and
in good faith and while the declarant was conscious of his impend-
ing death and believed that there was no hope of his recovery;

Comparison With Present Law

Section 1870 of the Code of Civil Procedure now provides in part
as follows:

[E]vidence may be given upon a trial of the following facts:

4. . . . in criminal actions, the act or declaration of a dying
person, made under a sense of impending death, respecting the
cause of his death;

This is a narrow provision of rigidly limited scope. The provision
applies only ‘‘in eriminal actions,”’ which is construed to mean ‘‘ecrim-
inal cases of homicide.’”’ ! Thus, if D is prosecuted for the murder of
X the provision is applicable to X’s dying declaration respecting the
cause of his death. But if D is sued in a civil action for the wrongful
death of X the provision is inapplicable to such declaration.

The provision is applicable only to dying declarations that deal with
the cause of declarant’s death.? Thus, D is prosecuted for the murder
of X. X was killed when only he, his wife (who was incurably ill) and
the killer were present. The provision is inapplicable to the wife’s
deathbed statement that D killed X because the declaration does not
concern the cause of her death. For the same reason the provision would
be inapplicable if the wife’s statement had been that she killed X.
Furthermore, the provision would be inapplicable to X’s recital of
the history of his relations with D, even though X made these recitals
in his deathbed statement. The expression ‘‘cause of his death’’ means
immediate cause.’

These restrictions and limitations are typical.* Nevertheless, they
are arbitrary and irrational. If we are willing to receive certain state-

1'.l‘hx':etlshleé-)v Board of Med. Examiners, 44 Cal. App. 26, 29, 185 Pac. 1006, 1007

(

¢ People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892)

'Peo le v. Clpolla, 155 Cal. 224 100 Pac. 252 (1909)

¢ McCorMICK, EVIDENCE §§ 258- 263; 5 WIGMORE, EVIDENCE §§ 1430-1451. See also
Quick, Some Refiections on Dymg Declarations, 6 How. L. J. 109 (1960) ; Notes,
46 TowA L. Rev. 376 (1961), 61 W, VA. L. ReV. 132 (1959)
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ments of the dying victim in homicide cases, what reason can we give
to refuse to receive the statements of any dying person in any case?
Whatever the case may be, whoever the declarant may be, whatever
the subject matter of the declaration may be, should we not receive
the statements of a dying person touching any and all of those things
to which he could have testified if alive? That we should do so is the
philosophy underlying Rule 63(5). Sweeping away the restrictions
(long since damned by Wigmore as ‘‘heresies’’ of the last century
which have not even the sanction of antiquity),” Rule 63(5) thus
applies in ‘‘every proceeding, both criminal and civil, conducted by
or under the supervision of a court’’;® it applies to any relevant state-
ment 7 of any person unavailable as a witness because of his death;
it provides for the admission of such statement subject only to the
judge’s finding that the statement was made voluntarily and in good
faith and while the declarant was conscious of his impending death
and believed that there was no hope of his recovery.

One further finding, however, should be required. There should be
included in Rule 63(5) the requirement of a finding by the judge that
the dying declarant possessed personal knowledge and based his state-
ment thereon. Probably the failure to include this was the result of
oversight. Accordingly, Rule 63(5) should be amended by inserting
‘‘was made upon the personal knowledge of the declarant, and that it’’ 8
after the phrase ‘‘if the judge finds that it.”’

Comparison With Rule 63(4)(c)
Rule 63(4) (e¢) provides as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

(4) ... (e) if the declarant is unavailable as a witness, a state-
ment narrating, deseribing or explaining an event or condition
which the judge finds was made by the declarant at a time when
the matter had been recently perceived by him and while his
recollection was clear, and was made in good faith prior to the
commencement of the action;

We have studied this provision and recommended its adoption supra.
But if Rule 63(4) (¢) is adopted, what is the necessity or wisdom of
adopting Rule 63(5) also?

The two provisions do overlap to a considerable extent. Thus a man
dies of a gunshot wound. Aside from himself and his assailant, there
were no eyewitnesses to the shooting. Believing that he is dying and

55 WIGMORE, EVIDENCE § 1463, p. 229. See Wigmore’s criticism of the rule that the
declaration must concern the dying declarant’s death. He labels it an “irrational
and pitiful absurdity . . . of legal cerebration.” Id. § 1433, at 225.

¢ See UNIFORM RULE 2 on the scope of the rules.

7 “Statement” is defined as follows in Uniform Rule 62(1) :

‘“ ‘Statement’ means not only an oral or written expression but also non-verbal
conduct of a person intended by him as a substitute for words in expressing the
matter stated.”

8 Profesgsor Falknor calls attention to the omission and suggests the amendment.
Falknor, The Hearsay Rule and Its Exceptions, 2 U.C.L.A. L. REv. 43, 66-67
ggﬂg.ll;:s'céf)essor McCormick agrees. McCORMICK, CASES ON EVIDENCE 529 n.54

ed. .
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entertaining no hope of recovery, he states ‘‘D shot me an hour ago.”’
The evidence is offered in the trial charging D with homicide. The
judge may find that the statement qualifies under Rule 63(5) as a
‘“‘statement by a person unavailable as a witness because of his death”’
and ‘‘made voluntarily and in good faith and while the declarant was
conscious of his impending death and believed that there was no hope
of his recovery.’”’ The judge may also find, however, that the statement
qualifies for admission under Rule 63(4) (¢) as a statement made by a
declarant now unavailable and made ‘‘at a time when the matter had
been recently perceived by him and while his recollection was clear,”
and ‘‘in good faith prior to the commencement of the action.’’ So far
as Rule 63(4) (¢) is concerned, it is immaterial that the declarant was
conscious of his impending death (except insofar as this circumstance
bears upon his good faith).

Is Rule 63(5) therefore superfluous? While the two provisions do
overlap considerably, they are not wholly coextensive. There is a small
residuum of cases which come under Rule 63(5) alone and which are
sufficiently numerous and important to justify its existence. These are
(1) cases of dying declarations describing events or conditions not
recently perceived. (For example, a case involving death by slow
poisoning, the dying declaration relating to events and conditions ante-
dating the declaration by a considerable amount of time); (2) cases
of dying declarations in which the declarant’s recollection is unclear;
and (3) cases of dying declarations made after action is filed. In these
three situations the statement would not qualify under Rule 63(4) (¢)
but may qualify as a dying declaration under Rule 63(5).

Conclusion

Tt is our opinion that the impact of Rule 63(5) is desirable in these
situations.® That is, we believe that the conditions of Rule 63(4)(c) as
to recency of perception, clarity of recollection and ante litem motam
are not desirable restrictions when the justifying factor of conscious-
ness of impending death is present. Hence, we believe that Rule 63(5)
is a meritorious measure covering an area which is not included under
Rule 63(4)(c) and in which admissibility should be provided. Rule
63(5) (with the modification suggested in the text at note 8, page 473)
is, therefore, recommended for adoption.1®

oIn California practice the judge who has admitted a dying declaration submits to

""" the jury the question whether the statement was made under a sense of impend-
ing death. McBAINE § 786. This practice is incompatible with Uniform Rule 8.
See discussion respecting admission of confessions, infra pp. 475-82.

10 The N. J. Committee recommended the approval of this subdivision without change.

....-N. J. CoMMITTEE REPORT 131. The N. J. Commission limited the subdivision to
statements ‘“‘made in respect to the fatal event from which death ensues.” N. J.
CoMMISSION REPORT 56-57, The Utah Committee added the requirement that the
judge find the declarant “had an adequate opportunity to perceive the event or
(]::)onditi%rg 3vghich his statement narrates, describes or explains.” UTAR FINAL

RAFT 35-36.




Rule 63(6)—Confessions
Rule 63(6) provides:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * *

(6) In a criminal proeeeding as against the accused a previous
statement by him relative to the offense charged if, and only if,
the judge finds that the accused when making the statement was
conscious and was capable of understanding what he said and did,
and that he was not induced to make the statement (a) under
compulsion or by infliction or threats of infliction of suffering
upon him or another, or by prolonged interrogation under such
circumstances as to render the statement involuntary, or (b) by
threats or promises concerning action to be taken by a publie
official with reference to the crime, likely to cause the accused
to make such a statement falsely, and made by a person whom the
accused reasonably believed to have the power or authority to exe-
cute the same;

Adoption of Rule 63(6) in California would have the following con-
sequences: (1) the present grounds for excluding evidence of confes-
sions would remain substantially intact; (2) the procedure for deter-
mining the admissibility of evidence of confessions would be altered;
and (3) evidence of admissions not amounting to confessions would be
excluded on the same grounds and by the same procedure applicable
to evidence of confessions.

Grounds for Exclusion

That adoption of Rule 63(6) would not materially change the pres-
ent grounds for excluding evidence of confessions is shown by the
following considerations:

Under Rule 63(6) evidence of defendant’s confession is excluded
unless defendant ‘‘was conscious and was capable of understanding
what he said and did.”’ California is in accord. Thus evidence that
defendant confessed while asleep is inadmissible.?

Under Rule 63(6) evidence of defendant’s confession is excluded
if he was ‘‘induced to make the statement under compulsion.’”” The
concept ‘‘under compulsion’’ is, of course, a flexible concept. The re-
sult is that insofar as Rule 63(6) requires exclusion on this general
ground, it is an exclusionary rule without precisely fixed limits. The
same is true, however, of the present California rule. As is said in
People v. Siemsen: 2
1 People v. Robinson, 19 Cal. 40 (1861). See also Notes, 52 Nw. U. L. Rev. 666 (1957),

34 Tex. L. REv. 472 (1956).
£ 153 Cal. 387, 95 Pac. 863 (1908).

(475)
5—99700



476 CALIFORNIA LAW REVISION COMMISSION

[W]hether a confession is free and voluntary is a preliminary
question addressed to the trial court and to be determined by it,

. and a considerable measure of diseretion must be allowed
that court in determining it. The ‘‘admissibility of such evidence
so largely depends upon the special circumstances connected with
the confession, that it is difficult, if not impossible, to formulate
a rule that will comprehend all cases.”” As the question is neces-
sarily addressed, in the first instance, to the judge, and since his
discretion must be controlled by all the attendant circumstances,
the courts have wisely forborne to mark with absolute precision
the limits of admission and exclusion.?

- Under Rule 63(6) evidence of defendant’s confession is excluded if
he was ‘‘induced to make the statement’’ by ‘‘infliction or threats of
infliction of suffering upon him or another.’”” This humane restrietion
is, of course, likewise applicable under California law.*

Under Rule 63(6) evidence of defendant’s confession is inadmissible
if he ‘““was induced to make the statement’’ by ‘‘prolonged interroga-
tion under such circumstances as to render the statement involuntary.’’
California cases have emphasized the point that protracted questioning,
in and of itself, is not alone ground for exclusion.’ These cases, how-
ever, should not be read as suggesting that the length of the interroga-
tion is never a material factor. No doubt it is the intent of the Califor-
nia decisions that the extent of the questioning should be considered
and that prolongation of the inquiry along with other circumstances
may ‘‘render the statement involuntary.’

Under Rule 63(6) evidence of defendant’s confession is inadmissible
if he was ‘“‘induced to make the statement’’ by ‘‘threats or promises
concerning action to be taken by a public official with reference to the
crime, likely to cause the accused to make such a statement falsely,
and made by a person whom the accused reasonably believed to have
the power or authority to execute the same.’’ California also excludes
such confessions upon the rationale ‘‘that the prisoner, in making a

8.Jd. at 394, 95 Pac. at 866.
« People v. Loper, 159 Cal. 6, 112 Pac. 720 (1910); People v. Mellus, 134 Cal. App.
219, 25 P.2d 237 (1933).

“The theory, of course, is that the prisoner, in making a confession obtained
by the influence of hope or fear, applied by a third person to his mind, may be
induced by such pressure to admit facts unfavorable to him, without regard to
their truth,in order to secure the promised relief or avoid the threatened danger.”
(Emphasis added.) People v. Piner, 11 Cal. App. 542, 552-53, 105 Pac. 780, 784
(1909).

No doubt the theory of excluding hope-induced confessions is their probable
untruth. A striking case is People v. Thompson, 84 Cal. 598, 24 Pac. 384 (183%0)
where the circumstances motivating the confession were as follows:

The defendant was about eighteen years of age, and had evidently heard of
some persons accused of crime who had gotten off by confessing, and, imbued
with this notion, he sought an interview with the officer, and after ascertaining
that his impression, to a certain extent, was true, inquired of the sheriff
whether it would be better for him to make a statement of the facts, and the
sheriff replied: ‘I told him that I didn’t think the truth would hurt anybody. It
would be better for him to come out and tell all he knew about it if he felt
that way.’ Id. at 605, 24 Pac. at 386.

As to fear-induced confessions, is not the predominant reason for exclusion the
desire to discourage third-degree practices? In other words, are not such confes-
sions excluded (and wisely so) even when probably true? See Professor McCor-
mick’s forceful argument to this effect, McCorMICK, EVIDENCE § 109; and note
that under Rule 63 (6) (a), dealing with fear-induced statements, probable falsity
of the statement is not a requisite for exclusion of the statement, whereas under
Rule 63(6) (b), dealing with hope-induced confessions, such an element is a requi-
site for exclusion.

s People v. Mehaffey, 32 Cal.2d 535, 197 P.2d 12 (1948); People v. McEvers, 53 Cal.
App.2d 418, 128 P.2d 93 (1942).
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confession obtained by the influence of hope . . . applied by a third
person to his mind, may be induced by such pressure to admit facts
unfavorable to him, without regard to their truth, in order to secure
the promised relief.’’ ® Since this is the rationale, it is, of course, ap-
propriate in California—as under Rule 63 (6)—to limit the exclusion to
those situations in which the circumstances are ‘‘likely to cause the
accused to make such a statement falsely.”’ Note that under Rule
63(6) the third person need not be in fact ‘‘a public official,”’ but must
be ‘‘a person whom the accused reasonably believed to have the
[requisite] power or authority.’’ (Emphasis added.) In other words,
under Rule 63(6) accused must believe the person had authority and
that belief must be reasonable. Dicta in two California eases indicate
that the second requirement is not currently a feature of our law.?
Here we disagree with Rule 63(6) and approve instead the existing
law. In our opinion the reasonableness of accused’s belief should be
disregarded both as a matter of logic and of policy. Given the other
conditions stated, the confession should be excluded notwithstanding
the fact that others than the accused now think that he was unreason-
able in believing the person holding out inducements to him had au-
thority to perform.®
There remains the question of the effect which adoption of Rule
63(6) would have on the corpus delicti doctrine.? Given compliance
with all the conditions of Rule 63(6), the result is that the evidence is
‘‘admissible.”” Now, of course, an item of evidence may be ‘‘admissi-
ble’’ notwithstanding the fact that in and of itself it does not possess
enough probative force to make a prima facie case or defense.!® Thus
plaintiff opens his case by offering such an jtem. Objection overruled.
Plaintiff then rests. Motion for nonsuit granted. The two rulings are
wholly consistent. Plaintiff’s evidence was admissible but did not pos-
sess sufficient probative force. (Strictly a motion to strike the evidence
should be denied since the evidence is admissible.) Again, an item of
evidence may be admissible and may possess enough natural probative
force to make out a prima facie case or defense but there may be a
special rule forbidding it to exert this natural force and requiring it
to be corroborated.’® In such event the evidence is admissible; but,
standing alone, it does not present a jury issue because of the rule of
corroboration.’? (Again in strictness a motion to strike should be
denied.)
¢ People v. Piner, 11 Cal. App. 542, 552-53, 105 Pac. 780, 784 (1909),
7 People v. Luis, 158 Cal. 185, 190, 110 Pac. 580, 582 (1910) ; People v. Piner, 11 Cal.
App. 542, 552, 105 Pac. 780, 784 (1909).
8 The Model Code was criticized for including the requirement of reasonableness. 18
A.L.I. PROCEEDINGS 146 (1941).
9 “Jt is elementary that the corpus delicti must be established before extrajudicial
statements and admissions of a defendant are admissible in evidence, and can
be considered as tending to establish the fact to which they relate.’” Hall v.
Superior Court, 120 Cal. App.2d 844, 847, 262 P.2d 351, 352 (1953).

However, the order of proof is of no consequence if the corpus delicti is even-
tually established independently of defendant’s extrajudicial statement. Further-
more, only prima facie proof is required, not proof beyond a reasonable doubt.
People v. Ray, 91 Cal. App. 781, 267 Pac. 593 (1928).

101 WIGMORE, EVIDENCE § 12.

1 7 WIGMORE, EVIDENCE § 2030.

12 'Wigmore states that the rule of corroboration is, from the viewpoint of the party
required to produce the corroboration, a rule as to the admissibility of the item
required to be corroborated “in a broad but real sense.” Id. § 2030, at 240. This

is, of course, to be contrasted with the meaning of admissibility of the narrow,
technical sense.
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Now Rule 63(6) provides only for admissibility. It does not there-
fore touch the question whether corroboration is necessary. Thus it
does not affect in any way the current doctrines requiring defendant’s
admissions and confessions to be corroborated by independent evidence
of the corpus delicti. However, this point is obscured by two circum-
stances as follows: First, California decisions discuss the corpus delicti
requirement in terms of admissibility.}® Second, they recognize a mo-
tion to strike as appropriate.l* As to the first factor, we suggest that
the terminology should be regarded as loose rather than technical.®
As to the second, we think that is a refinement without significance. At
any rate Wigmore and other scholars class the corpus delicti doctrine
as a requirement of corroboration rather than one of admissibility.!¢
Presumably the Commissioners on Uniform State Laws so regard it
and in providing for admissibility do not intend to reach questions
of weight and corroboration. The adoption of Rule 63(6) in California
would not, therefore, change the effect of our present corpus delicti
rule. It might, however, lead the courts to rephrase the rationale in
terms of corroboration rather than admissibility.

Procedure to Determine Admissibility

In discussing the procedure for determining the admissibility of a
confession it is necessary to consider the functions of judge and jury
respecting the question. The discussion will be facilitated if we employ
the terms ‘‘competency’’ (or admissibility) and ‘‘weight and credi-
bility.”’ First it is well to illustrate the meanings attached to these
terms.

A question is asked a witness. Objection. The circumstances are such
that the objection should be sustained unless the witness is an expert.
The judge overrules the objection. The witness answers. The judge is
requested to charge the jury that they must wholly disregard the
answer of the witness unless and until they find that he is an expert.
Request denied. In overruling the objection the judge determined the
question of the competency (admissibility) of the answer of the wit-
ness. He determined that such answer should be included as an item
of evidence in the case which (if the case is submitted to them) the
jury must consider. It was the judge’s function to decide that question
and to decide it finally.

‘When the case is submitted to the jury they, of course, pass on the
credibility and weight of the answer of the witness—that is, they con-
sider whether to believe it and, if so, how much weight to attach to it.
On these questions they may be guided by their beliefs as to whether
the witness is an expert and, if so, how good or honest an expert. But
the jury must consider and evaluate the statement, because (as the
judge has ruled) it is an admissible item of evidence. It would be im-
proper for the jury to refuse consideration and evaluation because they
think that the statement should never have been brought before them.

Thus the judge decides the question of competency (admissibility).
The jury decides credibility and weight. This is the orthodox, tradi-
1 See, e.g., Hall v. Superior Court, 120 Cal. App.2d 844, 847, 262 P.2d 351, 352 (1953).
1 People v. Ray, 91 Cal. App. 781, 267 Pac. 593 (1928).

18 See note 11, p. 477, supra.

16 MCCORMICK, EVIDENCE § 110; 7 WIGMORE, EVIDENCE § 2070-75. See also the exten-
sive note in Note, 103 U. PA. L., Rev. 638 (1955).
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tional view.!” It is the view adopted by the Uniform Rules and stated
as follows in Rule 8:

Rule 8. When the qualification of a person to be a witness,
or the admissibility of evidence, or the existence of a privilege is
stated in these rules to be subject to a condition, and the fulfll-
ment of the condition is in issue, the issue is to be determined by
the judge, and he shall indicate to the parties which one has the
burden of producing evidence and the burden of proof on such
issue as implied by the rule under which the question arises. The
judge may hear and determine such matters out of the presence or
hearing of the jury, except that on the admissibility of a confes-
sion the judge, if requested, shall hear and determine the question
out of the presence and hearing of the jury. But this rule shall
not be construed to limit the right of a party to introduce before
the jury evidence relevant to weight or credibility.

How does this view operate when applied to the question of the
admissibility of a confession? The Supreme Court of Indiana gives the
following lucid explanation in its opinion on rehearing in Hauk v.
State: 18

Counsel for appellant . . . insist . . . that the court erred in
refusing to instruct the jury that if they believed that the con-
fession was made under the influence of fear produced by threats,
they should reject it, and give it no consideration.

L J L »

It is contended that it was the provinee of the jury to determine
whether the confession of the accused was made under the influ-
ence of fear produced by threats, and if they believed such to be
a fact, they must reject it as evidence. Or, in other words, we are
asked to virtually adjudge that the jury ought to have been per-
mitted to exercise the prerogative of the court and decide the
question of competency of the confession as evidence. . . . The
competency of any character of evidence is a question exclusively
for the determination of the court. The weight or credibility, how-
ever, to which it is entitled is a matter exclusively for the decision
of the jury in accordance with the rules of law relative to that
question.

The rule affirmed by the authorities cited by the court in the
original opinion, and the correct one, we think, is that which
requires the court to determine at the trial as a preliminary ques-
tion, whether the confession of the person accused of the erime
is incompetent upon the ground that it is the offspring of fear
produced by threats.

When the court holds the confession admissible as evidence, it
must be received by the jury, and it is not within their provinee
to reject it as incompetent. The credibility, effect, or weight to
which it is entitled, as in other evidence, is a question which the
jury has the right and must determine for themselves. In deciding
this question, they may and ought to look to, and consider all of

7 MCCORMICK, EVIDENCE § 53 ; 9 WIGMORE, EVIDENCE § 2550.
18148 Ind. 238, 47 N.E. 465 (1897).
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the facts and circumstances under which the alleged confession
was made. The credibility of the confession being a legitimate
subject of inquiry upon the part of the jury, it may be impeached
by the defendant in auny authorized manner. While the jury may
believe it to have been involuntarily made by reason of the hopes
or fears of the confessor having been unduly excited, still, if
there is evidence which confirms or corroborates it, so as to impress
the jury with the belief of its truth to their satisfaction, in that
event they would not be justified in rejecting the confession solely
upon the ground that they believed it to have been involuntarily
made.

In deciding upon the credibility of a confession, or upon the
effect, or weight to which, if any, it is entitled, the jury has the
right to subject it to the same tests, as far as applicable, as they
would in ascertaining the credit or weight due to other evidence,
and after performing this duty, if they consider it unworthy of
credit, it is their right and duty then to reject it. The instruction
in question was not framed so as to present to the jury the correct
test to be applied by them in determining the credit or weight to
be given to the confession as evidence, and was properly refused
by the trial court.'®

It is of special interest to note that the jury may find that the con-
fession is involuntary (thus disagreeing with the judge on this ques-
tion) and may nevertheless conclude (and properly so) that they
believe the confession. This is because the judge has decided once and
for all that they must consider and evaluate the confession.

The California practice is significantly different. Here the view pre-
vails that ‘‘although the question as to the admissibility of a confession
is, in the first instance, necessarily one of law for the trial judge, . . .
if the evidence is received ‘it is for the jury to determine whether the
confession was freely and voluntarily made and therefore entitled to
consideration.’ >’ 20 Thus ‘‘it is the function of the court in the first
instance to resolve any conflict in the evidence on the subject.’’ 2* Hav-
ing resolved the conflict in favor of admitting the evidence, the court
must nevertheless charge the jury to ‘‘disregard such alleged confes-
sion entirely from [their] consideration’’ unless they believe it was
freely and voluntarily made.?? This, of course, submits the question of
competency to the jury and is in marked contrast to the orthodox view
which permits only the questions of weight and credibility to be sub-
mitted to the jury.

‘Which procedure is preferable? Both contemplate a judicial deter-
mination of the question of voluntariness. Both place upon the judge
the duty to exclude the evidence if he is convinced of incompetency.
It is arguable, however, that the California system provides a tempta-

19 Jd. at 264-66, 47 N.E. at 465-66.

2 People v. Fox, 25 Cal.2d 330, 340, 153 P.2d 729, 734 (1944).

2t People v. Gonzales, 24 Cal.2d 870, 876, 151 P.2d 251, 254 (1944).
22 People v. Fox, 25 Cal. 330, 339, 153 P.2d 729, 733 (1944).
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tion to shirk this duty and to ‘‘pass the buck’’ to the jury.2® If this is
so and if the judge yields to the temptation and thus admits the evi-
dence, it can scarcely be thought that defendant really receives a clear-
cut determination upon the issue of competency at the hands of either
the judge or jury, since the jury almost certainly will merge the ques-
tion of competency with the ultimate question of guilt. From this point
of view the orthodox procedure seems preferable.

The orthodox view is also preferable when considered in connection
with the problem of jury exclusion. The obvious merit of excluding the
jury during the preliminary inguiry is to prevent their hearing evi-
dence which later they must try to forget in the event that the judge
excludes the confession. But what happens if the judge excludes the
jury and then admits evidence of the confession? Under the California
system there must be a repetition of all the evidence as to competency
in order to enable the jury to pass on the matter. Under the orthodox
view there need be repetition of only as much of the evidence as de-
fendant wishes to bring forth on the issues of credibility and weight.
Thus jury exclusion is a more feasible expedient if the orthodox view
of the functions of judge and jury prevails.

Our judgment is in favor of the Uniform Rules system which adopts
this orthodox view and also requires the judge to exclude the jury when
50 requested (currently a matter of discretion in California practice).2

Confessions and “Mere” Admissions

The provisions of Rule 63(6) are applicable to any previous state-
ment by the accused ‘‘relative to the offense charged’’ and offered
against him. The expression ‘‘relative to the offense charged’’ is prob-
ably intended to have the same meaning as ‘‘relevant evidence of the
offense charged.”” ‘‘Relevant evidence’’ is defined in Rule 1(2) as ‘‘evi-
dence having any tendency in reason to prove any material fact.”” The
coverage of Rule 63(6) is thus quite broad. All previous statements by
the accused are included so long as such statements are relevant evi-
dence (whether strong or weak or comprehensive or fragmentary) and
are offered against him. If these conditions are met, neither admissibility
nor the procedure for determining admissibility depends on the content
of defendant’s statement.
Prior to the decision of the California Supreme Court in People v:
Atchley,? the California courts drew a distinction between a defend-
ant’s statement which constituted a ‘‘confession’’ and a defendant’s
statement which constituted a ‘‘mere admission.’”’ 26 The term ‘‘con-
fession’’ was restricted to a complete acknowledgement of guilt,2” and
a confession was held inadmissible if made by the defendant involun-
tarily.?® An ‘‘admission’” was said to be something less than a confes-
sion, although constituting an acknowledgement of facts and cireum-
2 MCcCORMICK, EVIDENCE § 112; Cross, The Functions of the Judge and Jury with
Regard to Confessions, 1960 CrRiM. L. REV. 385 ; Meltzer, Involuntary Confessions:
The Allocation of Responsibility Between Judge and Jury, 21 U. CHI. L. Rev. 317,
329 (1954) ; Stevens, Confessions and Criminal Procedure—A Proposal, 34 WASH,
L. REv. 542 (1959) ; Notes, 46 Iowa L. REvV. 388 (1961), 104 U. Pa. L. REv. 708
(1956) ; Comment, 15 Ruterrs L. Ruv. 122 (1960).

# People v. Gonzales, 24 Cal.2d 870, 151 P.2d 251 (1944).

%53 Cal.2d 160, 346 P.2d 764 (1959), noted in 48 CALIF. L. Rev. 697 (1960) and 8
U.CL.A. L Rev. 193 (1961),

% We borrow the expression ‘imere admission” from Professor McCormick., McCOR-
MICK, EVIDENCE § 113.

27 People v. Parton, 49 Cal. 632, 637-38 (1875),
% People v. Berve, 51 Cal.2d 286, 332 P.2d 97 (1958).
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stances which would tend toward the proof of the ultimate fact of
guilt.?® An involuntary ‘‘admission’’ was, at least in some ecircum-
stances, admitted as evidence.?® Because of the distinetion between the
involuntary confession and the involuntary admission, the prosecution
had the burden of laying a foundation for the admitting of a con-
fession but had no such burden where a ‘‘mere admission’’ was offered
in evidence.?!

In People v. Atchley,?® the California Supreme Court, relying in part
on Model Code Rule 505 and Uniform Rule 63(6),%% swept away the
distinetion between ‘‘confessions’’ and ‘‘mere admissions’’ with these
words:

Involuntary confessions are excluded because they are untrust-
worthy, because it offends ‘‘the community’s sense of fair play
and decency’’ to convict a defendant by evidence extorted from
him, and because exclusion serves to disecourage the use of physical
brutality and other undue pressures in questioning those suspected
of erime. [Citations omitted.] All these reasons for excluding in-
voluntary confessions apply to involuntary admissions as well.3*

Thus, inasmuch as Rule 63(6) makes no distinction between the con-
fession involuntarily made and an admission involuntarily made, its
enactment would merely codify the rule stated in the Atchley case.

Conclusion

In view of the foregoing discussion, it is recommended that Rule
63(6)—with the word ‘‘reasonably’’ deleted from (6)(b)—be adopted
in California.%®

»® The distinction between a confession and a mere admission is drawn as follows in
People v. Ferdinand, 194 Cal. 555, 568-69, 229 Pac. 341, 346 (1924):

“An admission as applied to criminal law is something less than a confession,
and is but an acknowledgment of some fact or circumstance which in itself is
insufficient to authorize a conviction, and which tends only toward ‘the proof of
the ultimate fact of guilt. On the other hand, a confession by a defendant leaves
nothing to be determined, in that it is a declaration of his intentional participa-
tion in a criminal act, and must be a statement of such a nature that no other
inference than the guilt of the defendant may be drawn therefrom.”

® People v. Ammerman, 118 Cal. 23, 32, 50 Pac, 15, 18 (1897), holding defendant’s
statement admissible as a mere admission but pointing out that “if this state-
ment it [sic] to be regarded in the light of a ‘confession,” it is brought danger-
ously near, if it does not overstep, the border line of involuntary admissions
made upon inducement sufficient to render them inadmissible.” Cf. People v.
Adams, 198 Cal. 454, 245 Pac. 821 (1926); People v. Wilkins, 158 Cal. 530, 111
Pac. 612 (1910) ; People v. Le Roy, 65 Cal. 613, 4 Pac. 649 (1884); People V.
West, 34 Cal. App.2d 55, 61, 93 P.2d 153, 156 (1939).

31 Tn IZegpée v. Gibson, 63 Cal. App.2d 632, 635, 146 P.2.d 971, 972-73 (1944), the court
stated :

“It is true that if the foregoing statement may be deemed to constitute a
confession of guilt of the crime charged it would have constituted error to re-
ceive the evidence in the absence of preliminary proof that it was made volun-
tarily without coercion or promise of leniency [Citation omitted]. However, we
consider the statement a mere admission of certain facts which does not amount
to a confession. Therefore the statement was admissible in evidence without
preliminary proof that it was voluntarily made.”

253 Cal.2d 160, 346 P.2d 764 (1959).

B Jd. at 170, 346 P.2d at 769.

8 I'bid.

5 The N. J. Committee and the Utah Committee recommended the approval of this
subdivision without change. N. J. CoMMITTEE REPORT 133; UTAH FINAL DRAFT
36. The N. J. Commission recommended amendment of paragraph (b) by deleting
the qualifying phrases ‘“with reference to the crime” and “and made by a person
whom the accused reasonably believed to have the power or authority to execute
the same.” N, J. CoMMISSION REPORT 57. As modified by the N. J. Commission,
this subdivision would permit the admission of a confession only if ‘“‘the accused
when making the statement was conscious and was capable of understanding
what he said and did, and if he was not induced to make the statement (a) by
compulsion or by infliction or threats of infliction of suffering upon him or an-
other, or by prolonged interrogation under such circumstances as to render the
statement involuntary, or (b) by threats or promises concerning action to be
%a}{exll by a public official, likely to cause the accused to make such a statement
alsely.”



Rule 63(7), (8) and (9)—Admissions: By Parties, Authorized,
Adoptive and Vicarious

Rule 63(7), (8) and (9) provide:

Rule 63. Evidence of a statement whieh is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except :

* * *

(7) As against himself a statement by a person who is a party
to the action in his individual or a representative capacity and if
the latter, who was acting in such representative capacity in mak-
ing the statement;

(8) As against a party, a statement (a) by a person authorized
by the party to make a statement or statements for him conecerning
the subject of the statement, or (b) of which the party with knowl-
edge of the content thereof has, by words or other conduct, mani-
fested his adoption or his belief in its truth;

(9) As against a party, a statement which would be admissible
if made by the declarant at the hearing if (a) the statement con-
cerned a matter within the scope of an agency or employment of
the declarant for the party and was made before the termination
of such relationship, or (b) the party and the declarant were
participating in a plan to commit a crime or a civil wrong and
the statement was relevant to the plan or its subject matter and
was made while the plan was in existence and before its complete
execution or other termination, or (¢) one of the issues between
the party and the proponent of the evidence of the statement is a
legal liability of the declarant, and the statement tends to establish
that liability;

Rule 63(7)—Personal Admissions

Rule 63(7) states the orthodox principle that what a party has said
prior to the trial is admissible against him at the trial. What rationale
supports this principle? When the declarant is someone other than the
adverse party and that party objects on the ground of hearsay to the
pretrial statement, he thereby requires his adversary to call and directly
examine the declarant so that cross-examination becomes possible. Thus,
when a party invokes the hearsay rule, he enforces his right of cross-
examination. But, when the declarant is the party himself, it would be
somewhat strange to permit him to insist upon this procedure—that
is, to claim the right to be called as a witness by his adversary.

(483)
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The principle of admissions which Rule 63(7) embodies therefore
makes pretrial statements of the party freely admissible against him.!
It is not required that the statement be based on personal knowledge 2
nor that it be in a form appropriate for testimony given in court.?
Hence the party cannot successfully object either on the ground that
his statement was in terms of a conclusion or opinion or on the ground
that he had no direct knowledge of that whereof he spoke.

The foregoing doctrines are well established generally and in Cali-
fornia.t Adoption of Rule 63(7) would operate, therefore, merely to
continue rules presently prevailing.

Rule 63(8)(b)—Adoptive Admissions

Section 1870 of the Code of Civil Procedure now provides in part
as follows:

[E]vidence may be given upon a trial of the following facts: . .. 3.
An act or declaration of another, in the presence and within the
observation of a party, and his conduect in relation thereto.

¢‘Conduct’’ has been held to mean, however, only conduct ‘‘of such
character as to amount to admissions by’’ the party.® As thus limited,
this section merely codifies the orthodox principle of adoptive admis-
sions.® Rule 63(8)(b) states the same principle; its adoption would
make no change in California law.

Rule 63(8)(a) and Rule 63(9)(a)—Authorized and Vicarious Admissions

Rule 63(8) (a) embodies the doctrine of authorized admissions which
holds that, if a party to an action authorizes an agent to make state-
ments on his account, such statements may be introduced against the
party under the same conditions as if they had been made by the party
himself. California recognizes and approves this doctrine.” The prin-

1 McCORMICK, EVIDENCE § 239; 4 WIGMORE EVIDENCE § 1048; Harper, Admissions
of Party-Opponents, 8 MEeRCER L. REv. 252 (1956); Hetland, Admissions in
the Uniform Rules: Are They Necessary!, 46 Iowa L. REv. 307 (1961) ; Lev,
The Law of Vicarious Admissions—An Estoppel, 26 U. Cinc. L. REv. 17 (1957) ;
Morgan, Admissions, 1 U.C.L.A. L. Rev. 18 (1953); Morgan, Admissions as an
Ezception to the Hearsay Rule, 30 YALE L. J. 355 (1921) ; Simeone, Admissions
of 4(1 Party-Opponent, 5 St. Louis U. L. J. 469 (1959) ; Note, 25 U. CiNc. L. REV.
70 (1956).

The principle is codified in California by Code of Civil Procedure Section 1870
which reads in part as follows:

“[E]vidence may be given upon a trial of the following facts: ... 2, The
. . . declaration, . . . of a party, as evidence against such party. . . .”

1 McBAINE § 837; McCORMICK, EVIDENCE § 240; 4 WIGMORE, EVIDENCE § 1053(1).

8 MCCORMICK, EVIDENCE § 241; 4 WIGMORE, EVIDENCE § 1053(3). See also Shields v.
Oxnard Harbor Dist., 45 Cal. App.2d 477, 116 P.2d 121 (1941), discussed in the
text at notecall 18, p. 487, infra, receiving on admissions principles a statement
in effect as follows: “I guess it kind of looks like I am in the wrong.” See also
Note, 36 TEX. L. REV. 514 (1958).

¢ See references in notes 1-3, supra.

5 Adkins v. Brett, 184 Cal. 252, 255, 193 Pac. 251, 252 (1920).

8 For expositions and applications of this principle, see MCBAINE, § 931; MCCORMICK,
EVIDENCE § 246; 4 WIGMORE, EVIDENCE §§ 1069-75; Heller, Admissions By Ac-
quiescence, 15 U. Miam: L. Rev. 161 (1960); Note, 29 N.Y.U. L. REV. 1266
(1954) ; Comment, 6 U.C.L.A. L. REV. 593 (1959).

* See, e.g., the following formulation of the doctrine in Manson v. Wilcox, 140 Cal.
206, 210, 73 Pac. 1004, 1005 (1903) :

“Admissions by a third party against the interest of another are not competent
against such other, unless there is an agency, and the admission is made while
the agency exists, and in the course of the business which the agent has au-
thority to transact. In other words, it must be an authorized admission.”
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ciple is codified by Section 1870 of the Code of Civil Procedure which
reads in part as follows:

[E]vidence may be given upon a trial of the following facts: . . . 5.
After proof of [an] ... agency, the act or declaration of [an] . ..
agent of the party, within the scope of the . . . agency, and during

its existence.

The crucial and often difficult question in applying the doctrine is,
of course, the question of authorization. This question is freed of all
difficulty only when the party has expressly authorized the agent to
make the specific statement which is offered against the party.® Absent
this simplifying factor, the question must be resolved in the light of
such relevant factors as the nature and purpose of the agency. A good
illustrative case is Peterson Bros. v. Mineral King Fruit Co.® Plaintiff
entered into a contract with the company to purchase the entire crop
of dried prunes grown on the company’s ranch near Visalia. The con.
tract provided that the fruit should be “‘sound and merchantable and
of choice quality.”” Plaintiff paid $1,000 down at the time of executing
the contract. The tender of the erop took place at defendant’s ware.
house and dry-yards, plaintiff being represented by its agent, Morelock,
and defendant by its agent, Fleming. Plaintiff refused the tender and
sued for the return of the down payment, claiming that the prunes
were not up to contract specifications. At the trial plaintiff proposed
to have Morelock testify to ‘‘admissions made by Fleming . . . [which]
went to the condition of the prunes and strongly corroborated More-
lock’s testimony, and, if he made them, were highly prejudicial to the
case of Fleming’s employers.”’ 1® As foundation of this offer plaintiff
called Fleming who testified as follows as to his duties:

At that time T had charge of the ranch and the warehouse and the
prunes in it. My employment was for the purpose of taking
charge of the ranch and work it, gather the fruit and dry it ana
put it in the warehouse, and haul it to and from the orchard to
the bins, and I attended to its grading and superintended that,
and it was my judgment that was exercised in determining when
the fruit should be ready to take from the trays in the process of
drying, and I did attend to all these duties. I had absolute charge
of the ranch and of the warehouse, and of the company’s interest
at that end of the state.lt

Thereupon Morelock was put on the stand and asked to state the con-
versation he had with Fleming at the time of the tender. The trial
court sustained an objection and, according to the California Supreme
Court, properly so. The Supreme Court reasoned as follows:

Was Fleming such agent of his employer as would make his admis-

sions binding upon it? Did his authority as superintendent of the

business of curing and preparing the prunes for market include

the authority to sell, or to make admissions to a purchaser that

the prunes were not merchantable? We think these questions must

be answered in the negative. Fleming’s position was no different
8 As in Guberman v. Weiner, 10 Cal. App.2d 401, 51 P.2d 1141 (1935).

140 Cal. 624, 74 Pac. 162 (1903).
©71d. at 629, 74 Pac. at 164.
u Ibid.




486 CALIFORNIA LAW REVISION COMMISSION

from that of the ordinary superintendent employed to superintend
the manufacture of goods for his employer. It is not pretended
that he was authorized to sell or represent the employer in making
sales. His duty was to prepare the goods for market and to man-
age the ranch generally, but he was neither the actual nor ostensi-
ble agent to speak for his employer in disposing of the goods.
Appellant cites numerous authorities to the effect that ‘‘where the
acts of the agent will bind the principal, there his representations,
declarations, and admissions, respecting the subject-matter will
also bind him, if made at the same time, and constituting a part
of the res gestae. They are in the nature of original evidence, and
not of hearsay.’’ Subdivision 5 of section 1870 of the Code of Civil
Procedure is cited. But that provision is, that evidence may be
given of the following facts: ‘‘After proof of . . . agency, the
act or declaration of . . . the agent of the party, within the scope
of the . . . agency, and during its existence.”” The Civil Code
(see. 2295) declares that ‘‘An agent is one who represents an-
other, called the prineipal, in dealings with third persons.’” Unless
Fleming was so connected with the sale of the prunes as to make
him an agent in the transaction of their purchase by plaintiff, his
admissions cannot bind his principal . . . . We do not think that
the evidence established such a relation to his employer. The error
of appellant is in assuming that because Fleming was employed
to superintend the preparation of the prunes for sale he was
therefore the agent in the transaction of the sale.!®

There is much diversity in the faet situations in the cases present-
ing the question of authorization vel non.’® One group of these cases,
however, does present a fairly definite pattern. We refer to the
cases of injury inflicted by an instrumentality under the control of an
employee whose unexcited declaration is offered against his employer.
This is an area of special importance for our present purposes since,
as we shall see, Rule 63(9) (a) makes important changes in the area.

Consider these situations: (1) A child is run over by a train; after
the child is extricated and carried a quarter of a mile away the loco-
motive engineer makes a statement as to how the injury occurred.*
(2) A bucket being hoisted out of a 200-foot shaft falls to the bottom
and injures plaintiff who is working there; several minutes later and
after plaintiff has been removed from the shaft the operator of the
lifting mechanism makes a declaration to plaintiff respecting the cause
of the injury.l® (3) After the excitement of the event has subsided
a street car motorman tells a passenger injured in a wreck of the car
how the accident took place.l® In each instance the evidence is offered
against the employer of the declarant. In each instance it is held inad-
missible because there was no authorization of the employee to speak

12 Jd. at 629-30, 74 Pac. at 164-65.

13 For a collection of cases see NIELSON, CALIFORNIA ANNOTATIONS, RESTATEMENT OF
AGENCY §§ 286, 288.

1 Durkee v. Central Pac. R.R., 69 Cal. 533, 11 Pac. 130 (1886).

15 Luman v. Golden Ancient Channel Mining Co., 140 Cal. 700, 74 Pac. 307 (1903).

18 Kimic v. San Jose - L.G. Interurban Ry., 156 Cal. 379, 104 Pac. 986 (1909). See
also Baker v. Western Auto Stage Co., 48 Cal. App. 283, 192 Pac. 73 (1920);
Shaver v. United Parcel Service, 90 Cal. App. 764, 266 Pac. 606 (1928).
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-for the employer and the employee’s statement did not qualify as an
excited utterance (res gestae).l”

However, two fairly recent cases diverge sharply from this pattern
of inadmissibility. In Shields v. Oznard Harbor Dist.’® the facts were
as follows:

On June 17, 1939, defendant Oxnard Harbor District, was en-
gaged in constructing a harbor in the county of Ventura. Defend-
ant McDougall was employed by his codefendant Oxnard Harbor
District as port director with the duty of supervising the con-
struetion of the harbor and its operation. On the 17th of June in
an automobile owned by his codefendant, defendant MeDougall
drove to Santa Barbara, where he inspected the harbor facilities.
He then drove to a cafe, where he consumed aleoholic beverages,
leaving the cafe around 2:00 a.m. on June 18, 1939, to return to
his home, which was located in the city of Oxnard. At about
3:30 a.m., while driving the automobile belonging to his codefend-
ant in a southerly direction on the state highway between Ventura
and Santa Barbara, the car which defendant McDougall was
driving collided with an automobile in which plaintiffs were travel-
ing in a northerly direction on the same highway. As a result of
the accident plaintiffs suffered serious injuries.’?

Plaintiff testified to the following conversation which apparently took
place some considerable time after the accident: ‘I said, ‘Well, it kind

17 The following from the Luman case (discussed in the text at note 15, p. 486,
supra) is typical of the reasoning in such cases:

“It ‘appeared that the plaintiff was brought out of the shaft several minutes
after the occurrence of the accident. It having been shown that Haskins, the
superintendent, was present at the time, the plaintiff was asked : ‘Did you make
an inquiry of Mr. Smith at the time in regard to what caused the accident, and,
if so, state what your inquiry was, and what was his reply? This was objected
to upon the ground that the declaration of Smith couid not bind the corporation,
and the objection was sustained. The plaintiff then offered to prove, for the
purpose of rebutting the evidence as to negligence of the fellow-servant, ‘that
about ten minutes after the occurrence, and as soon as he reached the top of
the shaft, he asked the brakeman, “How did it happen?”’ The brakeman said in
the presence of Mr. Haskins that “The clutch flew out, the machinery gave way,”
and that the brake would not hold it. Mr. Haskins replied, ‘“Yes, because I saw
him put the clutch in place, throw the clutch in place.”’ This was objected to as
irrelevant, immaterial, and incompetent, and the objection was sustained. Haskins
was the superintendent of the mine, in charge of the works. It is not claimed that
this testimony was offered for the purpose of impeaching the witness Haskins,
and no foundation was laid for any impeachment. It was explicitly stated that
the object was to rebut the testimony of negligence of the fellow-servant. The
objections were properly sustained. Any declarations which might have been then
made by either Smith or Haskins constituted no part of the res gestae. [Cita-
tions omitted.] Haskins, the superintendent of the mine, had no more power to
bind his employer, the defendant corporation, by admissions as to the cause of
the accident than had Smith, the man operating the lever and the brake. He was
not the defendant corporation, and did not represent it for the purpose of mak-
ing admissions as to the cause of the accident that had already occurred. If he
made an admission as to such cause, he was not in doing so performing on be-
half of the defendant corporation any duty by law imposed upon it, and was not,
as to such admission, the representative of his employer. [Citation omitted.] The
admissions of an agent are not binding, unless they are made not only during
the continuance of the agency, but in regard to a transaction then pending at
the very time they are made.” Luman v. Golden Ancient Channel Mining Co.,
140 Cal. 700, 709-10, 74 Pac. 307, 311 (1903).

The proposition stated in the last sentence is erroneous. Authorized admissions
are admissible, though not contemporaneous with the transaction to which they
relate. See, e.g., authorities cited in notes 7 and 8, pp. 484-85, supra.

1846 Cal. App.2d 477, 116 P.2d 121 (1941).
wJd. at 481, 116 P.2d at 125.
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of looks like you [MeDougall] are in the wrong?’ ‘Yes’, he says, ‘I
guess it does.’ ’” 2® This was held admissible on the following grounds:

The trial court also properly permitted evidence of declarations
and admissions of defendant McDougall. The rule is established in
California that after evidence of an agency has been received as
in the instant case, declarations or admissions of the agent are
admissible against the employer (sce. 1870, subsec. 5, Code Civ.
Proc.). Therefore, the trial court properly admitted in the present
case evidence of declarations and admissions made by the defend-
ant MeDougall at the time of and after the accident.?!

The case is followed in Johnson v. Bimini Hot Springs.2? This was
an action for damages for injuries received by plaintiff as a result of
slipping and falling in a shower room operated by defendant corpora-
tion. Plaintiff was allowed to testify {hat two weeks after the fall
defendant’s agent (who was resident assistant manager and assistant
secretary and ‘‘manager over all the managers at the bathhouse’’)
told the plaintiff that he had found the floor of the shower in a very
slippery condition. This was held admissible upon the authority of
the Shields case.
Accepting the principle of authorized admissions as the governing
prineiple, the results reached in the last two cases are defensible on
the basis of that principle and are reconcilable with the previous cases
cited which exclude evidence of the agents’ statements. The differ-
entiating factor is the high place in the principal’s hierarchy occupied
by the representatives in the Shields and Johnson cases. Operating on
a purely conceptual level and considering only agency concepts, it is
altogether plausible to conclude that whereas a railroad does not
authorize a mere locomotive engineer to say in its behalf ‘It was my
fault,”” the Harbor District does authorize its port director to make
a comparable statement in its behalf. If, however, we were to approach
the matter from a nonconceptual point of view and to consider only
the trustworthiness and reliability of the evidence, we would be hard
put to justify our willingness to let the jury hear the director’s mea
culpa but not the engineer’s.
To the extent that need and probable reliability are acceptable
criteria in fashioning exceptions to the hearsay rule, it seems that the
prineiple of authorized admissions is not an adequate formula for the
entire area of agents’ statements. This formula is so narrow that it fails
to furnish the basis for receipt in evidence of many trustworthy and
needed statements made by agents.
This belief led the architects of the Model Code to construct a
broader and more comprehensive principle,?® a principle which the
® Reporter’s transcript quoted in Johnson v. Bimini Hot Springs, 56 Cal. App.2d 892,
903, 133 P.2d 650, 655 (1943). That the statement was made at some time after
the accident is suggested by the fact that the reasoning of the court in admitting
it is wholly the agency rationale (nothing is said of res gestae). The Johnson case
supports the inference that the statement postdated the accident, for the Johnson
case relies on the Shields case as authority for admitting an agent's statement
made two weeks after the accident.

246 Cal. ApD.2d 477, 488, 116 P.2d 121, 129 (1941).

256 Cal. App.2d 892, 132 P.2d 650 (1943).
2 MoDEL CoDE Rule 508 (a).
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Commissioners on Uniform State Laws accept and propose 2¢ as Rule
63(9) (a) and which bears the label ¢‘Vicarious Admissions.”

The new principle is created by erasing the distinction presently
drawn between declarations which are within the scope of the agency
and declarations which do not themselves fall within the scope of the
agency but which do concern matters within its scope. Presently only
the former are admissible; under the new principle admissibility is
extended to cover the latter. To illustrate: D’s chauffeur driving D’s
car on an errand for D runs into pedestrian P. The next day the
chauffeur tells P ‘‘I saw the light was red and saw you in the cross-
walk—1I just took an unlucky chance.’”’ The evidence cannot be ad-
mitted as an authorized admission because the declaration itself is not
within the scope of agency. The chauffeur is not a ‘‘speaking agent’’;
he is hired to drive, not speak. On the other hand, the evidence may be
admitted under the new principle which does not require that the
declaration itself be within the scope of agency. It is sufficient if
the declaration concerns a matter which is within the scope of agency.
In our case the declaration relates to the chauffeur’s driving. Such
driving is within the scope of his agency, albeit it was careless driving
which D neither authorized nor desired.??

What can be said for the trustworthiness of statements which would
be admissible under Rule 63(9) (a)? In the first place, the declarant
must have knowledge.2® The declarant’s out-of-court statement is ad-
missible only if it would be admissible as an in-court statement. In the
second place, the declaration will usually be against the interest of both
the employee and that of the employer (e.g., chauffeur says ‘I was
speeding’’). In the third place, even as to declarations which are
exculpatory so far as the employee is concerned (e.g., chauffeur says
““My boss lost his head and grabbed the wheel’’) such declarations are
normally against the interest of the employer and therefore unlikely
to be untrue when made—as Rule 63(9) (a) requires them to be made
—during the employment. As Professor McCormick puts it:

The agent is well informed about acts in the course of the business,
his statements offered against the employer are normally against
the employer’s interest, and while the employment continues, the
employee is not likely to make such statements unless they are
true.??

Rule 63(9)(a) overlaps considerably with other Uniform Rules of

Evidence provisions. When the agent’s declaration is against his inter-
est (as usually it will be) both Rule 63(10) (the Uniform Rules ver-
sion of the exeception for declarations against interest) and Rule
63(9) (a) make it admissible. If the agent is available and testifies, his

% See UNIFORM RULE 63(7) Comment:

“This and exceptions (8) and (9) cover the admissibility of admissions by a
party or by those by whose statements he is bound. They adopt the policy of
Model Code Rules 506, 507 and 508.”

2% RESTATEMENT (SECOND), AGENCY §§ 229, 230, 231 (1958).

= In this respect the vicarious admissions of Rule 63(9) are distinguishable from the
personal, authorized and adoptive admissions of Uniform Rules 63(7) and 63(8).
The latter do not require knowledge. See note 3, p. 484, supra.

27 McCORMICK, EVIDENCE § 244, p. 519. See Boyce, Rule 63(9)(a) of Uniform Rules
of Evidence—A Vector Analysis, 5 Utan L. Rev. 311 (1857). See also MODEL
Cope Rule 508 Comment b

“[T]he agent or servant in speaking about the transaction which it was within
his authority to perform is likely to be telling the truth in most instances . . . B
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pretrial statement is admissible under Rule 63(1) as well as under
Rule 63(9) (a). If the case is a respondeat superior case and if the
statement inculpates the agent and was made during agency, it is
admissible under both Rule 63(9)(a) and Rule 63(9)((3) There is,
however, an area in which Rule 63(9)(a) alone is operatlve—where
the statement is exculpatory so far as the agent is concerned (but
tends to show liability of the principal)2® and where the declarant is
unavailable. Thus Rule 63(9) (a) alone covers the small but important
field of exculpatory statements of unavailable agents as to matters
within the scope of agency. If Rule 63(1) and Rule 63(10) were to be
rejected wholly or in part, Rule 63(9) (a) could, of course, become of
much greater importance.

Rule 63(9)(b)—Co-conspirators’ Statements

Section 1870 of the Code of Civil Procedure now provides in part
as follows:

[E]vidence may be given upon a trial of the following facts:

6. After proof of a conspiracy, the act or declaration of a
conspirator against his co-conspirator, and relating to the con-
spiracy . .

By judicial decision the declaration must be made before the termina-
tion of the conspiracy.? As so construed, Section 1870(6) closely paral-
lels Rule 63(9) (b). Professor McBaine tells us, however, that:

There are some decisions that state the admission must be ‘‘in
furtherance of’’ the conspiracy. Just what is meant by this state-
ment is not clear. The code section (C.C.P. § 1870, subd. 6, ante)
makes no such requirement and such statements in decisions are
dicta and are confusing.3?

This element of doubt would be removed by adoption of Rule 63(9) (b).
The Commissioners on Uniform State Laws state that Rule 63(9)(b)
is based upon the American Law Institute Model Code.3! The official
comment on the American Law Institute Rule states that the rule is
specifically intended to exclude the in-furtherance-of restriction.’?

23 As where the employee asserts his freedom from fault and this is offered to rebut
the defense of injury by fellow servant (see note 17, p. 487, supra) or where
the employee asserts his freedom from fault and shifts the blame to another
employee or to the employer.

® Del Campo v. Camarillo, 154 Cal. 647, 98 Pac. 1049 (1908).

% McBAINE § 903, p. 300.

3 UNIFORM RULE 63(9) ; see note 24, p. 489, supra.

52 MoDEL CobE Rule 508 Comment a.

The A.L.I. comment gives us the following illustrations of applications of Model
Code Rule 508 and, since Uniform Rule 63(9) follows Model Code Rule 508, the
comment is applicable also to Uniform Rule 63(9).

“1, (Clause b)—Action by P for a fraud alleged to have been committed upon
him by D and E as co-conspirators. O, a police officer called by P, testifies that
during the perpetration of the fraud he disguised himself as D and sought and
obtained an interview with E. O may testify that during this interview E said:
‘T got P’s signature on another order by pretending it was a referendum petition.
Now you take it to P's warehouse and get the goods.’ This testimony is admis-
sible against D as well as against E, if the judge finds that D and E were
participants in the plan to defraud P.

“2. (Clause b)-—In the action described by Illustration 1, a police lieutenant
L is offered to testify in behalf of P that E was arrested and brought to the
police station while D was still at large trying to dispose of some of P’s goods
which had been obtained by fraud, and that E said to L: ‘Well, you've got me
all right, but you’ll never catch D before he gets rid of this last load.” This testi-
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Rule 63(9)(c)—Legal Liability of Declarant

Plaintiff employer sues a surety for breach of a fidelity bond cover-
ing plaintiff’s employee. Plaintiff offers evidence of the employee’s
statement admitting embezzlement. If plaintiff had sued the employee
for conversion or for restitution, the employee’s statement (being an
admission) would, of course, be admissible against him. Section 1851
of the Code of Civil Procedure 3% and Rule 63(9) (¢) both provide that
such a statement is also admissible where the surety is the defendant.
Applying Rule 63(9) (¢) : one of the issues between plaintiff and de-
fendant is the legal liability of the employee; the employee’s state-
ment tends to establish that liability ; the evidence is admissible.

‘What, however, is the utility of Section 1851 under the present state
of the law? What would be the utility of Rule 63(9) (¢) if the Uniform
Rules scheme were adopted? This depends upon the scope of the ap-
plicable exception to the hearsay rule for declarations against interest.
Thus to answer these questions we must make brief reference to the
current exception for declarations against interest, comparing both
Section 1851 and Rule 63(10) (the Uniform Rules version of this ex-
ception) to the present exception.

Speaking generally, the present exception covers only the declarations
of unavailable declarants which were against interest when made.3*
Thus in our action above of plaintiff against surety the employee’s
statement could be admitted under the against-interest exception only
if the employee were unavailable. Under Section 1851, however, the
evidence is admissible irrespective of availability. Again, under the
against-interest principle the employee’s declaration could not be ad-
mitted even if he were unavailable if perchance the declaration was not
against interest when made. (E.g., employee states ‘‘I have a key to
the office.’”’” Later a theft occurs in the office and the employee is sus-
pected. The declaration is not against interest when made although in

mony would be admissible against D as well as E, if the judge finds as in Illus-
tration 1.” MobEL Cope Rule 508.

In California practice, although the judge passes in the first instance upon the
foundation facts necessary for receipt of the co-conspirator’s declaration against
his colleague (existence of conspiracy; declaration within duration of con-
spiracy), if he admits the evidence, he must charge the jury to disregard it
unless and until they find the foundation facts. For this purpose, however, the
jury need be only prima facie convinced. People v. Talbot, 65 Cal. App.2d 654,
151 P.2d 317 (1944). Under the Uniform Rules the judge rules with finalty on
the question of competency and does not, therefore, submit the question to the
jury, For the reasons stated in our discussion on Rule 63(6), we prefer the
Uniform Rules.

See generally Levie, Hearsay and Conspiracy, A Reexamination of the Co-con-
spirators’ Exception to the Hearsay Rule, 52 MICH. L. REV. 1159 (1954).

33 CAL. Cope Crv. Proc. § 1851 :

“And where the question in dispute between the parties is the obligation or

duty of a third person, whatever would be the evidence for or against such
person is prima facie evidence between the parties.”
See Langley v. Zurich Gen. Ace. & Liab. Ins. Co., 219 Cal. 101, 25 P.2d 418
(1933) ; Nye & Nissen, Inc. v. Central Sur. & Ins. Co, 71 Cal. App 2d 570, 163
P.2d 100 (1945) ; nggly Wiggly Yuma Co. v. New York Ind. Co., 116 Cal. App
541, 3 P.2d 15 (1931).

It will be noted that Section 1851 of the Code of Civil Procedure includes
“whatever would be evidence for or against” (emphasis added) the third person
whereas Rule 63(9) (¢) includes only evidence of a statement of the third party.
The difference is without practical importance. If A sues T, T may prove A’s
statements as admissions and may introduce any other relevant and competent
evidence. If B sues T, T may prove B’s statements and may introduce any other
relevant and competent evidence. If A sues B, either may prove the other’s
statements and may introduce any other relevant and competent evidence. All of
this is so without any statutory provision such as the would-be-evidence-for pro-
vision of Section 1851. That part of the section does not, therefore, operate to
make any evidence admissible that is not already admissible on other principles.

3 See McCorMICK, EVIDENCE § 239, p. 504 and § 253.
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view of later events and as of the time of these events it is against
interest.) Under Section 1851 the evidence is admissible without regard
to the against-interest-when-made condition. Thus in cases to which it
applies, Section 1851 eliminates two restrictions which would be opera-
tive if Section 1851 did not exist and if only the against-interest prin-
ciple were applicable.3s
The Uniform Rules version of the against-interest exception—Rule
63(10)—preserves the traditional when-made restriction. It abandons
the requirement of unavailability. Thus Rule 63(9) (¢) is not as signi-
ficant in the new scheme as Section 1851 is in the present law. The
cases will be few in which the when-made condition is not met and only
these few will fall under Rule 63(9) (¢) alone.?® As to these cases, how-
ever, Rule 63(9) (¢) would merely continue in force the present rule
as stated in Code of Civil Procedure Section 1851.
From the foregoing, it is apparent that Section 1851 is superseded in
large part by Rule 63(9)(e). However, a review of the cases arising
under Section 1851 indicates that another type of evidence is admitted
under its provisions that would not be admitted under either Rule
63(9) (c) or Rule 63(10).
One group of cases arising under this section involves statements of
a person (hereinafter sometimes called ‘‘the principal obligor’’) upon
whose obligation or duty the liability of the person sued depends. These
cases all involve statements that would be admissions if the declarant
were sued direetly. For example, in Standard Oil Co. v. Houser,3" the
defendant guaranteed payment of a corporation’s debts in order to
induce the plaintiff to issue a eredit card to the corporation. The cor-
poration went bankrupt, and in an action against the guarantor to
recover the amount of credit extended, the corporation’s delivery re-
ceipts for gas and oil were held admissible against the guarantor as
evidence that gas and oil had been received as indicated. Similarly,
in Mahoney v. Founders’ Insurance Co.28 the deposition of the prin-
cipal obligor was held admissible in an action against the surety com-
pany on his bond even though the principal obligor was present at the
trial. The court held that the deposition was admissible against the
% There remains to mnote this mystery respecting our statute: It possesses a far
greater potential than (so far as our reports show) has ever been realized.
Logically the statute is capable of application to a respondeat superior situation
to make the servant’s declaration, though unauthorized, admissible against the
master. Thus D’s chauffeur on an errand for D runs into P pedestrian. The next
day the chauffeur tells P he drove through the red light. Now the “question in
dispute between” P and D “is the obligation or duty of” the chauffeur. Therefore,
“whatever would be evidence” against the chauffeur is “prima facie evidence
against” defendant and, of course, the evidence would be admissible against the
chauffeur if he were the defendant. Why has this statute never been invoked as
the basis for admitting the evidence in the many cases of this type which have
arisen? Why has not some plaintiff injured by defendant’s servant who later
talked offered the declaration under Section 1851? Caveat as to criminal cases:
If A is prosecuted for stealing and B is separately prosecuted for receiving, both
Section 1851 and Rule 63(9) (¢) are capable of being so construed and applied
that A’s admissions or his confessions are admissible against B, The same is true
of Rule 63(10). The evidence would be admissible irrespective of the availability
of A. This poses both constitutional and policy questions comparable to those
explored in the discussion on Rules 63(2) and 63(3).

% The comments to the A.L.I. Code acknowledge this to be so as to the Code ana-
logduess of Rules 63(9)(c) and 63(10). See comments to MopeL Cobpe Rules 508
and 509.

Professor McCormick states that Rule 63(9) (¢) “seems relatively unimportant
as it appears that the statements described would usually be admissible under
the provision for declarations against interest.” McCormick, Hearsay, 10 RUTGERS
L. REV. 620, 625-26 (1956).

37101 Cal. App.2d 480, 225 P.24 539 (1950).
%190 Cal. App.2d 430, 12 Cal. Rptr. 114 (1961).
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surety under Section 1851 as an admission of the principal obligor.
Rule 63(9) (¢) supersedes Section 1851 insofar as this group of cases
is concerned.

Another group of cases arising under Section 1851 involves judg-
ments against the person upon whose liability the defendant’s obliga-
tion depends. In cases where such judgments are not conclusive, they
are admitted as prima facie evidence under Section 1851.3% In 1921,
California’s Civil Code provided that a stockholder of a corporation
was personally liable for a proportionate share of the corporate debts
ineurred while he was a stockholder. This liability was a direct and
primary liability as an original debtor, and not a secondary liability
as a surety or guarantor for the corporation. In Ellsworth v. Brad-
ford,*® the court held that a judgment against the corporation was evi-
dence of the corporate indebtedness in an action against the stockholder
upon his personal liability. Again, in Nordin v. Bank of America,** the
plaintiff had sued Eagle Rock Bank. The trial court’s judgment was
for Eagle Rock. Eagle Rock then sold out to Bank of America, who
assumed Eagle Rock’s liabilities. On appeal from the judgment for
Eagle Rock, the appellate court reversed and ordered judgment en-
tered for the plaintiff. Plaintiff then sued Bank of America. The judg-
ment against Bagle Rock was held to be prima facie evidence of Eagle
Rock’s liability in the action against Bank of America. As a judgment
is not a statement by the judgment debtor, it is apparent that the evi-
dence admitted in this group of cases could not be admitted under
Rule 63(9) (¢).

Section 1851 also provides that ‘‘whatever would be the evidence
for’’ the principal obligor ‘‘is prima facie evidence between the par-
ties.”” However, no case has been found in which this ‘‘for’’ provision
of Section 1851 has been applied. Certainly, so far as statements are
concerned, the primary obligor’s out-of-court statements would be in-
admissible in an action against him as self-serving hearsay; hence, they
would be inadmissible under Section 1851. So far as judgments are
concerned, a different principle is applied if the person on whose lia-
bility the defendant’s obligation depends wins a judgment in the first
action. This is the principle of estoppel by judgment. Under this prin-
ciple, the judgment in favor of the primary obligor in the first action
is conclusive, not prima facie evidence, in favor of the person second-
arily liable in the second action. The rationale of the estoppel by judg-
ment doctrine is set forth in C. H. Duell, Inc. v. Metro-Goldwyn-Mayer
Corp.22 In that action, the defendant was sued for illegally inducing
Lillian Gish to breach her contract with the plaintiff. The defendant,
however, was exonerated because in a previous action by the plaintiff
against Lillian Gish for breach of contract the plaintiff lost. The court
said :

As a general proposition of law we might concede that the prin-
ciple res judicata applies only between parties to the original
judgment or to parties in privity with them. However, it seems
settled law that lack of privity in the former action does not pre-

® Ellsworth v. Bradford, 186 Cal. 316, 199 Pac. 335 (1921).
0 Ipid

411 Cal. App.2d 98, 52 P.2d 1018 (1936).
128 Cal. App. 376, 17 P.2d 781 (1932).
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vent an estoppel where the one exonerated was the immediate
actor and his personal culpability is necessarily the predicate of
the plaintiff’s right of action against the other. Thus it is settled
by repeated decisions that . . . in actions of tort, if the defend-
ant’s responsibility is necessarily dependent upon the culpability
of another who was the immediate actor, and who, in an action
against him by the same plaintiff for the same act, has been ad-
judged not culpable, the defendant may have the benefit of that
judgment as an estoppel, even though he would not have been
bound by it had it been the other way.*?

The rule is stated more succinetly in Triano v. F. E. Booth and Com-
pany: ‘‘{A] judgment in favor of the immediate actor is a bar to an
action against one whose liability is derivative from or dependent upon
the culpability of the immediate actor.’” 44

From the foregoing it appears that Secticn 1851 has been applied in
order to permit the introduction of admissions of a principal obligor
and judgments against a principal obligor in an action brought against
another person whose liability depends upon the liability of the prin-
cipal obligor. No cases have been found permitting the introduction
of any other type of evidence under this section. In particular, no cases
have been found applying the section to permit the introduction of
evidence which would have been evidence ‘‘for’’ the principal obligor.

‘We turn then to the relationship of the parties involved in the ap-
plication of Section 1851. The section has been applied to its greatest
extent in the principal-surety cases. These cases apply this section to
permit the admissions of the principal to be used as evidence against
the sureties.®® There is not a great deal of distinction to be drawn be-
tween these cases and the principal-guarantor cases ¢ where the ad-
missions of the principal are admitted against the guarantor.

However, the section has also been applied where the liability of the
defendant is not a secondary liability such as that of a guarantor or
a surety. Ellsworth v. Bradford*® involved a direct and independent
liability of the stockholder. Ingram v. Bob Jaffee Co0.*8® is similar in
prineiple to the Ellsworth case. The Ingram case involved the statutory
liability of the owner of a motor vehicle. The defendant had sold the
car to X without complying with the Vehicle Code provisions relating
to the transfer of ownership. At the time of the accident someone other
than X was driving and the question arose whether X had given the
driver permission to drive the car. A statement of X, ‘*‘If I had known
anything like this was going to happen, I wouldn’t have let her borrow
the car,’”’ was held properly admissible against the defendant owner
under Section 1851.

Although it is diffieult to discover a distinguishing principle, for
some reason Section 1851 has never been cited nor discussed in any of
the cases dealing with the liability of an employer under the doctrine
of respondeat superior. It would appear that a respondeat superior
414, at 383, 17 P.2d at 78
#4120 Cal. App. 345, 348, ¥ P.24 174, 175 (1932).
 Butte County v. Morgan 76 Cal. 1, 18 Pac. 115 (1888).

48 See, e.g., Standard Oil Co. v. Houser 101 Cal. App.2d 480, 225 P.2d 539 (1950).

41186 Cal. 316, 199 Pac. 335 (192
4139 Cal. App 2d 193, 293 P.2d 132 (1956).
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case would fall within both the language of Section 1851 and the prin-
ciple upheld in the Ingram and Ellsworth cases. A review of the cases
involving admissions of employees in respondeat superior cases indi-
cates that the first cases arising involved statements by the employee
which did not inculpate the employee himself.*® Obviously these state-
ments would not be admissions of an employee in an action against
him and would be inadmissible hearsay. (Note, however, such state-
ments would be admissible against the employer under Rule 63(9) (a).)
Later cases, involving admission of the employee’s own liability, merely
cite the former cases holding that the employee was not authorized to
make that type of statement.’® Thus in Shaver v. United Parcel Serv-
ice,! the driver’s statement, ‘‘I could have stopped but I thought the
trailer was going to stop,’’ %> was admitted only as to the driver and
not as to the employing corporation.’® Yet the liability of the employ-
ing corporation was dependent upon the liability of the driver in that
situation to the same extent that the liability of the motor vehicle
owner was dependent upon the permission of the transferee in the
Ingram case. The liability of the employing corporation was dependent
upon the driver’s liability, too, in the same manner that the liability
of the shareholder was dependent upon the corporate liability in the
Ellsworth case.

Rule 63(9) (¢) embodies the rule set forth in Section 1851 insofar
as it applies to admissions of a principal obligor. The language of
(9) (e) does not appear to be limited in any way so that there might
be a narrower rule of admissibility under (9)(¢) than there is under
Section 1851. Subdivision (9)(c), however, does not cover the cases
applying Section 1851 which involved judgments against a prineipal
obligor. Moreover, Rule 63(21), which relates to judgments against
persons entitled to indemnity, does not cover the judgments which are
now admitted under Section 1851. Subdivision (21) applies only in
the situation in which the judgment is against the surety or the person
otherwise secondarily liable and the judgment is offered in an action
brought against the principal obligor by the judgment debtor. It does
not apply where the judgment is against the principal obligor or the
immediate actor and is offered by the judgment ecreditor. Although
the statutes creating the stockholder’s liability no longer exist, there
are other situations in which the principle of the Elsworth case will
be applicable. As a matter of fact, the cases indicate that a judgment
against the principal obligor would be admissible as prima facie evi-
dence against another person in any case in which an admission of the
principal obligor would be admissible against another person under
Section 1851, The Uniform Rules do not cover this aspect of Section
1851, Accordingly, it is recommended that another subdivision be added
to the Uniform Rules to include the rule of Section 1851 insofar as it
pertains to judgments. The subdivision should be numbered (21.1) to

® FE.g., Lu)man v. Golden Ancient Channel Mining Co., 140 Cal. 700, 74 Pac. 307
(190

50 E.g., Kimic v. San Jose-Los Gatos Interurban Ry., 156 Cal. 379, 104 Pac. 986 (1909).

5190 Cal. App. 764, 266 Pac. 608 (1928).

52 Id, at 770, 266 Pac. 606 (1928).

53 If both employer and employee are sued and the employer conducts the defense, a
judgment against the employee is binding on the employer, even though the only
evidence against the employee is his own admission. Gorzeman v. Artz, 13 Cal.
App.2d 660, 57 P.2d 550 (1936).
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place it in the portion of Rule 63 that concerns the admissibility of
judgments. It would read as follows:

(21.1) When the liability, obligation or duty of a third person
is in issue in a civil action or proceeding, evidence of a final judg-
ment against that person to prove such liability, obligation or
duty, if offered by one who was a party to the action or proceeding
in which the judgment was rendered.

Conclusion

It is recommended that Rule 63(7), Rule 63(8) and Rule 63(9) be
approved.’ Approval of proposed Rule 63(21.1)—set out above—is
also recommended.

5 The N. J. Committee, the N. J. Commission and the Utah Committee all approved
subdivisions (7) and (8) without substantial modification. The N. J. Committee
also approved subdivision (9). The N. J. Commission, however, disapproved para-
graph (a) of subdivision (9) entirely, and substituted the traditional require-
ment that a co-conspirator’s statement must be ‘in furtherance of the plan” for
the requirement of the Uniform Rule 63(9)(b) that the statement must be
“relevant to the plan or its subject matter.” The Utah Committee approved sub-
division (9), but required that the declarant be unavailable as a condition of
the admissibility of his statement under paragraph (a). N. J. COMMITTEE RE-
PORT 134-37; N. J. CoMMIsSsION REPORT 57-58; UTAH FINAL DRAFT 36-37.



Rule 63(10)—Declarations Against Interest

Rule 63(10) reads as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * »

(10) Subject to the limitations of exceptions (6), a statement
which the judge finds was at the time of the assertion so far con-
trary to the declarant’s pecuniary or proprietary interest or so
far subjected him to civil or criminal liability or so far rendered
invalid a claim by him against another or created such risk of
making him an object of hatred, ridicule or social disapproval in
the community that a reasonable man in his position would not
have made the statement unless he believed it to be true;

Rule 63(10) is a modernized version of the ancient exception? to the
hearsay rule relating to declarations against interest. At common law
such declarations were admissible provided that the interest affected
was pecuniary or proprietary and that the declarant was dead.? In
California the common law exception is codified—although imperfeectly
80 %—in Sections 1946, 1853 and subdivision (4) of 1870 of the Code of
Civil Procedure.*

To illustrate the new features embodied in Rule 63 (10) and to evalu-
ate its merits, Rule 63(10) will be broken down into several parts.

“A statement . . . contrary to the declarant’s pecuniary or
proprietary interest”

The coverage here includes any statement, oral or written,® of any
declarant that ‘‘the judge finds was at the time of the assertion so far

1 “This exception may be traced back as early as any of the others, namely, to the
early 1700s8.” 5 WIGMORE, EVIDENCE § 1455, p. 259.

2 McCorMICK, EVIDENCE §§ 253-257; 5 WIGMORE, EVIDENCE §§ 1455-1477.

8 Wigmore says of our codification and of similar codifications in other states that:

“They are . . . for the most part obstructive or confusing rather than help-
ful; for they either merely restate, in a form too concise to be useful, the estab-
lished common law rule, or they mingle in inextricable confusion certain frag-
ments of this and other exceptions.” 5 WIGMORE, EVIDENCE § 1455 at 260.

¢ Code of Civil Procedure Section 1946 provides in part:

“The entries and other writings of a decedent, made at or near the time of
the transaction, and in a position to know the facts stated therein, may be read
as prima facie evidence of the facts stated therein, in the following cases:

“l. When the entry was made against the interest of the person making it.”
Code of Civil Procedure Section 1853 provides:

“The declaration, act, or omission of a decedent, having sufficient knowledge
of the subject, against his pecuniary interest, is also admissible as evidence to
that extent against his successor in interest.”

Code of Civil Procedure Section 1870 provides in part:

“In conformity with the preceding provisions, evidence may be given upon a
trial of the following facts:

“4, The act or declaration, verbal or written, of a deceased person in respect
to the relationship, birth, marriage, or death of any person related by blood or
marriage to such deceased person; the act or declaration of a deceased person
done or made against his interest in respect to his real property; and also in
criminal actions, the act or declaration of a dying person, made under a sense
of impending death, respecting the cause of his death . . . .”

5 UNIFORM RULE 62(1) : “ ‘Statement’ means . . . an oral or written expression . . . .

(497)
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contrary to the declarant’s pecuniary or proprietary interest’’ that ‘‘a
reasonable man in his position would not have made the statement
unless he believed it to be true.’’ This portion of Rule 63(10) is merely
an enactment of the common law exception.® Even so, it is broader than
Code of Civil Procedure Sections 1946, 1853 and 1870(4). Section 1946
applies only to writfen entries against interest; Section 1853 applies
to both oral and written statements, but provides only for admissibility
against the successor in interest of the declarant; whereas Section
1870(4) applies to both oral and written statements, but only to such
statements with respect to the declarant’s real property.

Thus the California statutes do not cover the entire common law ex-
ception. To illustrate—An action against defendant for goods and serv-
ices. The defense: the goods were supplied to and the services rendered
for defendant’s brother, he being solely liable therefor. Defendant’s
offer of proof: witness is to testify to an oral statement by defendant’s
brother (now deceased) acknowledging his indebtedness to P for the
goods and services in question. This evidence does not come in under
Section 1946 because the statement was oral. It does not come in under
Section 1853 because it is not offered against the successor in interest
of the deceased brother. Nor does it come in under Section 1870(4)
because it does not relate to real property. Yet it is abundantly clear
that the declaration is one against pecuniary interest in the tradi-
tional sense and the evidence should be admitted even under the com-
mon law exception.” Possibly if such a case did occur in California,
the court would invoke the common law exception to the extent neces-
sary to fill in the gaps left by our codification. The problem would be
eliminated by replacing our present statutes with Rule 63(10), for
it clearly comprehends all declarations against pecuniary or proprie-
tary interest in all cases.

“A statement” subjecting declarant to “civil . . . liability" or
rendering “invalid a claim by him against another”

A collision takes place in an intersection, where traffic is governed
by a traffic light, between A’s car driven by A and B’s car driven by
B. Later A dies as a result of the injuries received in the collision.
‘While in the hospital A tells a friend visiting him, ‘‘The light for me
was red. I gambled and lost.”’ This statement tends to invalidate any
claim A might otherwise have against B. Furthermore it tends to sub-
jeet A to civil liability to B. A reasonable man in A’s position would
scarcely have made the statement unless he believed it to be true. A's
statement is as trustworthy as a statement by him that he owed money
to B or that B really owned property which A appeared to own. If
the latter statements are to be received whenever relevant, even though
hearsay, it seems, a fortiori, the former should be. Such, at any rate,
is the clear intent and philosophy of this portion of Rule 63(10).

Adoption of this portion of Rule 63(10) would make a definite
change in California law in one respect and a more problematical

¢ Eixcept as to the requirements of unavailability and knowledge. See discussion in
text at notecalls 21 and 23, pp. 501-02, infra.

7 MCCORMICK, EVIDENCB § 254 at 548: “In respect to declarations against pecuniary
ilnii)ere;t, the clearest example is the acknowledgment that the declarant is in-
ebted.”
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change in another respect. The definite change is illustrated in this
hypothetical case: Action against B for the wrongful death of A; B
offers A’s statement; under current law the statement is inadmissible.
Sinee it is an oral statement it cannot be admitted under Section 1946.
Since it does not relate to real property it cannot be admitted under
Section 1870(4). This leaves only Section 1853 under which ‘‘the dec-
laration . . . of a decedent, having sufficient knowledge of the subject’’
and ‘‘against his pecuniary interest’’ is admissible against ‘‘his sue-
cessor in interest.’’ Plaintiff in the death action is not, however, a
‘‘successor in interest’’ of the decedent. The death action is an inde-
pendent cause of action arising upon decedent’s death, not a deriva-
tive cause of action once possessed by decedent and now possessed by
plaintiff.# The inadmissibility of the evidence which results, although
it has been the occasion for at least one expression of judieial regret,®
is nevertheless clearly established. Clearly this result would be changed
by Rule 63(10).

The problematical change is illustrated in the following case: B
sues A’s executor for injuries and property damage allegedly inflicted
by A’s negligence. B offers A’s statement. Now it seems that defendant
is A’s ‘‘successor in interest’’ within the meaning of Section 1853
since the liability asserted against defendant was possessed by A in his
lifetime. The question remains, however, whether A’s statement would
be regarded as ‘‘against his pecuniary interest’’ within the meaning of
Section 1853. The classic English view limits this concept to the area
of debt and property (e.g., ‘‘I owe’’; ‘I have been paid what was
owed me’’; ‘I do not own this property’’).!® However, as Professor
McCormick points out, some American cases

have properly extended the field of declarations against interest
to include acknowledgement of facts which would give rise to a
liability for unliquidated damages for tort or seemingly for breach
of contract. A corresponding extension to embrace statements of
facts which would constitute a defense to a claim for damages
which the declarant would otherwise have, has been recognized in
this country.1t

Query : Would California follow the more conservative English view
on this point or the more liberal view of some of the American cases?
Assuming that the conservative view would be followed, the evidence
would again be inadmissible under current law and again adoption of
Rule 63(10) would bring about a change.

“A statement” subjecting declarant to “criminal liability”

D is prosecuted for the murder of X. D offers evidence that C con-
fessed that C (and C alone) committed the murder. Under Rule 63(10)
the evidence would be admitted. According to the overwhelming weight
of authority the evidence is, however, inadmissible today in California
and elsewhere.'? As the court states in People v. Hall:

The rule is settled beyond controversy, that in a prosecution for
crime, the declaration of another person that he committed the

8 Marks v, Reissinger, 35 Cal. App. 44, 169 Pac. 243 (1917).
? Carr v. Duncan, 90 Cal. App.2d 282, 202 P.2d 855 (1949).
1 McCoRMICK, EVIDENCE § 254 at 548.

1 Ibid.

12 McCOoRMICK, EVIDENCE § 255.
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crime is not admissible. Proof of such declaration is mere hearsay
evidence, and is always excluded, whether the person making it
be dead or not.!3

If we phrase the result of this rule in terms of what is and what is
not ‘‘against interest’” we produce the formulation that “I owe X"’
s ‘‘against interest’’ but ‘I killed X’’ is not! Manifestly there is no
support for the rule in this fatuous formulation. But is there any better
reason to abandon (in the instance of declarations against penal inter-
est) the general idea of the exception that what is against interest is
trustworthy enough to be heard without the test of cross-examination?
Possibly an overriding policy consideration is the special danger of
perjury which is here present—a danger assessed as being so great that
all evidence of this type must be excluded. It cannot be denied that
desperate villains on trial for their lives would be ready and willing
(and, but for the rule in question, would often be able) to suborn
perjury and to fabricate evidence of confessions of others which were
never, in fact, made. It ecannot be forgotten, however, that (as Wigmore
says) although the rule hampers a villain in passing for an innocent
it also hampers an honest man in exonerating himself.’* It must
shock one’s sense of justice to ponder the possibility of allowing even
one innocent man to be doomed under this rule.

The question for decision on this portion of Rule 63(10) is basically
this: shall we run the risk, albeit a substantial risk, of perjury in many
cases in order to protect the interests of an occasional defendant un-
justly charged and possessed of #rue evidence of the confession of
another?

We have been considering the fundamentals of the problem from the
viewpoint of the defendant relying on the evidence to exonerate him-
self. However, if in fashioning a new rule to protect defendant we
formulate too general a prineciple, the prosecution may in some cases
utilize the new enactment against defendant. Rule 63(10) is subject
to such use. Under Rule 63(10) the prosecution may prove against
defendant relevant declarations of others against their penal interest;
this can be done without regard to the restrictions of Rule 63(9) (b)
and without regard to the availability of the declarant. To illustrate:
D is prosecuted for receiving from X goods stolen by X, or D is prose-
cuted for receiving a bribe from X. X’s declarations (that he stole the
goods or offered the bribe) are admissible against D.

The present writer favors extending the new rule this far. The
declarations are trustworthy if made. The prosecution is scarcely likely
to suborn perjured testimony on the question of whether the declara-
tions were made. Even in cases where X is available, the principle of
confrontation need not bar the new rule in this State for the reasons
stated in the discussion on Rule 63(2) and Rule 63(3). If, however,
this is thought to be too large a step to take at this (or any) time,
Rule 63(10) should be amended to provide that declarations against
penal interest are admissible only in behalf of defendant and not
against him.

1894 Cal. 595, 599, 30 Pac. 7, 8 (1892).
15 WIGMORE, EVIDENCE § 1477 at 289 ; Note, 16 WasH. & LEe L. REV. 126 (1959).
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“A statement” making declarant “an object of hatred, ridicule or
social disapproval in the community”

A man admits paternity of an illegitimate child;?® an unmarried
woman states that she is pregnant;1% a man states that he is impo-
tent.1? Professor MeCormick refers to these statements as declarations
against ‘‘social interests.”” '8 Currently such declarations are usnally
excluded.!® Under the new rule they would be admitted—in our opinion,
wisely so. Professor McCormick states that:

[T]he restriction to material interests, ignoring as it does other
motives just as influential upon the minds and hearts of men,
should be more widely relaxed. Declarations against social infer-
ests, such as acknowledgments of facts which would subject the
declarant to ridieule or disgrace, or facts caleulated to arouse in
the declarant a sense of shame or remorse, seem adequately but-
tressed in trustworthiness and should be received . . . .2°

Unavailability

Under Rule 63(10) the evidence is admitted irrespective of the avail-
ability of the declarant. This changes the law, but, as Professor Me-
Cormick says:

There is strong argument for dispensing with any requirement
that the declarant be unavailable as a witness as a prerequisite
for receiving his declarations under this exception to the hearsay
rule. The reasoning which admits the admissions of a party and
spontaneous declarations (such as excited utterances or declara-
tions of present mental or bodily state), without regard to the
availability of the party or the declarant—namely that the admis-
sion, or the spontaneous declaration, is just as credible as his
present testimony would be—seems equally applicable to the decla-
ration against interest.?!

Knowledge and Opinion

Traditionally it has been a requirement of the exception for declara-
tions against interest that the declarant be possessed of personal knowl-
edge of the disserving fact of which he speaks.?? As we read Rule
63(10), the requirement is eliminated in the new principle formulated
by that subdivision. Is this wise? In our opinion the answer is ‘‘Yes.”’

When a man speaks against his interest without being possessed of
personal knowledge of the facts, we may be almost certain that he has
made an adequate investigation and that the data discovered are eon-
vineing. Thus, even though we have double (or multiple) hearsay before
us (if we consider his statement), it is hearsay possessed of greater
reliability than ordinary hearsay.

15 Estate of Baird, 193 Cal. 225, 223 Pac. 974 (1924).

18 Thrasher v. Board of Med. Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). Cf.
People v. Wright, 167 Cal. 1, 138 Pac. 349 (1914).

7 Bstate of James, 124 Cal. 653, 57 Pac. 578 (1899).

18 McCorMICK, EVIDENCE § 255 at 551.

1 See notes 15-17, supra, and notes 1 and 2, p. 497, supra.

2 McCorMICK, EVIDENCE § 255 at 551.

21 Id. § 257 at 554,
2Jd. § 253 n.6; 5 WIGMORE, EVIDENCE § 1471(a).
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The employer of a chauffeur (not present at the time of an accident®
is above suspicion of lying when he says, ‘‘My man was careless.’” Th
declarant who declares his paternity of an illegitimate child has no
doubt considered, investigated and rejected alternative hypotheses.
Even though his statement is based, in part, on what the woman and
others have told him, if this is convineing enough to drive him to a
conclusion adverse to himself, can we not here safely dispense with the
test of cross-examination both as to him and as to his informants?

It should also be noted that under Rule 63(10) there is no require-
ment that the declaration be in a form appropriate for in-court testi-
mony. A declaration complying with the conditions of Rule 63(10) is
not inadmissible because phrased in terms of an opinion or conclusion.2?

Conclusion
It is recommended that Rule 63(10) be approved.?*

8 See McCoRMICK, EVIDENCE § 18, for a good statement of why the opinion rule
should not apply to evidence admissible under exceptions to the hearsay rule.

2¢ The N. J. Committee recommended the approval of this subdivision. N. J. COMMITTEE
RepPorT 140. The N. J. Commission, though, recommended the addition of the re-
quirement that the declarant be unavailable as a witness. N. J. CoMMISsSsiON RE-
PORT 59. The Utah Committee also required the judge to find the declarant un-
available and further restricted admissibility by permitting the judge to exclude
such declarations if he finds that admission will not promote justice. UTAn
FINAL DRAFT 37.



Rule 63(11)—Voter’s Statements
Rule 63(11) provides:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:
* *
(11) A statement by a voter concerning his qualifications to
vote or the fact or content of his vote;

Rule 63(11) deals only with out-of-court statements of the voter.
His testimony in court is subject to Rule 31 which provides:

Rule 31. Every person has a privilege to refuse to disclose
the tenor of his vote at a political election unless the judge finds
that the vote was cast illegally.

Wigmore disapproves of this exception.! California law does not
recognize this exception. The arguments against the exception are well
stated in the following excerpt from Lauer v. Estes,? the leading Cali-
fornia case on the subject :

One Samuel Cole voted at the election in question . ... [T]he
court found that he was not a qualified voter . . .. [F']or the pur-
pose of showing that Cole voted for the appellant, the respondent
was allowed, over the objections of the appellant, to introduce a
certain written declaration of Cole that he had voted for the ap-
pellant. This declaration was in the form of an affidavit made
before a notary public. It was made after the election, and within
two days of the filing of the complaint in this action. Of course,
the fact that the declaration is in the form of an affidavit is of
no significance; there is no provision for such an affidavit, and,
if false, it would not subject the party making it to the penalties
of perjury. . . . The evidence was improperly admitted, and the
court erred in deducting Cole’s vote from the votes cast for ap-
pellant. Declarations of voters as to their disqualifications were
admitted by the English parliament in contests over seats in that
body. Their votes were given vive voce; the election records showed
how an elector voted; the right to vote was a special franchise
exercised by a limited class, and was dependent generally upon a
freehold interest in land; and the admission of a declaration of a
voter that he was disqualified seems to have been founded mainly
upon the fact that such declaration was strongly against his inter-
est as the holder of a special franchise, and really endangered his
freehold interest which was not always a matter of record. This
rule has been followed to some extent by Congress and other
American legislative bodies; but even there it has been often

16 WIGMORE, EVIDENCH §§ 1712-1713.
2120 Cal. 652, 53 Pac. 262 (1898).
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seriously questioned. In a few judicial decisions this rule has been
followed although the weight of judicial authority is the other
way . ... In our judgment the declaration of a voter as to how
he voted is clearly incompetent, and hearsay of the most dangerous
kind. If admissible, it would afford a most easy method of manu-
facturing sufficient evidence in a closely contested election case to
change the result. Under such a rule, an unqualified voter could
give one illegal vote to one candidate, and then, by a simple declara-
tion which would not subject him to any loss or danger, could have
deducted a legal vote fromn another candidate. In a close contest
between A and B, a friend of A, who had illegally voted for him,
would be under a strong temptation to declare that he had voted
for B; and it is difficult to imagine another case where the admis-
sion of hearsay evidence might be so mischievous. It has been said
that in an election contest a voter should be considered as a party,
and that therefore his declarations should be admissible. If that
be so, then his declarations as to every question involved in the
case would be admissible. But in faet he is not a party; he, of
course, is not a party of record, and he is not a party in any other
sense.®

The argument advanced by the Commissioners on Uniform State
Laws in behalf of Rule 63(11) is that the out-of-court statement of
the voter is probably more trustworthy than his in-court statement.*
We are inclined to doubt this. In our opinion if the voter is available
he should be called to the witness stand. After his disqualification to
vote has been established, thus depriving him of his privilege given
under Rule 31,5 he should be required to state under oath how he
voted. If he is unavailable, evidence of his extrajudicial statement
should, it seems, be admissable. The choice is then between his extra-
judicial statement and no statement at all by him. In this situation
we are in favor of using the out-of-court statement.

It is recommended that Rule 63(11) be amended by adding at the
end thereof the following: ‘‘if the judge finds that the declarant is
unavailable as a witness.”” As so amended, Rule 63(11) is recommended

for approval.®

3J1d. at 655-57, 53 Pac. at 263-64.

¢ UNIFORM RULE 63(11) Comment,

58 WIGMORE, EVIDENCE § 2214. See also Note, 46 Iowa L. REev. 441 (1961).

¢ The N. J. Committee and the N. J. Commission both recommended the disapproval
of this subdivision. N. J. COMMITTEE REPORT 141-42; N. J. COMMISSION REPORT 59.
The Utah Committee approved the subdivision, but conditioned admissibility upon
a finding that the vote was cast illegally. UTAH FINAL DrafFT 37




Rule 63(12)—Statements of Physical or Mental
Condition of Declarant

Rule 63 (12) reads as follows:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidemce and inadmissible
except:

* * *

(12) Unless the judge finds it was made in bad faith, a state-
ment of the declarant’s (a) then existing state of mind, emotion
or physical sensation, including statements of intent, plan, motive,
design, mental feeling, pain and bodily health, but not including
memory or belief to prove the fact remembered or believed, when
such a mental or physical condition is in issue or is relevant to
prove or explain acts or conduct of the declarant, or (b) previous
symptoms, pain or physical sensation, made to a physician con-
sulted for treatment or for diagnosis with a view to treatment,
and relevant to an issue of declarant’s bodily condition;

Rule 63(12)(a)

Clause (a) of Rule 63(12) makes admissible certain declarations of
physieal and mental condition. Such declarations are admissible today
under a well-established exception to the hearsay rule. We will break
down clause (a), into its several parts for the purpose of comment.

“[A] statement of the declarant’s . . . then existing . . . physical sensation,
including statements of . . . pain and bodily health . . . ./ Statements of
this kind are today admissible generally * and in California.? Such state-
ments being ‘‘the usual concomitants of existing discomforts, and not
narratives of past miseries,”” ® they are usually sincere and sponta-
neous. As such they are regarded as preferable to the in-court testi-
mony of the declarant. Hence there is no requirement that the de-
clarant be unavailable.*

“[A] statement of the declarant’s . . . then existing state of mind [or]
emotion . . . including statements of intent, plan, motive, design, mental
feeling, . . . but not including memory or belief to prove the fact remembered
or believed, when such a mental or physical condition is in issue or is

' McCorMICK, EVIDENCE § 265; 6 WIGMORE, EVIDENCE §§ 1714-1715, 1718-1723. The
Commissioners on Uniform State Laws state in their official comment that clause
(a) “broadly speaking, is accepted in almost all modern decisions.” UNIFORM
RULE 63(12) Comment.
*MCBAINE §§ 1041-1056, and McBaine, Admissibility in California of Declarations of
Physical or Mental Condition, 19 CALIF. L. REV. 231, 367 (1931).
Professor Falknor states that the clause “appears to be in substantial agree-
ment with California case law.” Falknor, The Hearsay Rule and Its Exceptions,
2 U.C.L.A. L. REv. 43, 75 (1954). See also Slough, Spontancous Statements end
State of Mind, 46 Jowa L. Rev. 224 (1961).
8 Bloomberg v. Laventhal, 179 Cal. 616, 619, 178 Pac, 496, 497 (1919).
¢ McCORMICK, EVIDENCE § 265.
Query whether a statement of pregnancy would be comprehended by clause (a)
of Rule 63(12). The California decisions are conflicting. See MCBAINE § 1044,
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relevant to prove or explain acts or conduct of the declarant . . . .” Under
existing law, statements that indicate the declarant’s then existing
state of mind are admissible to prove such state of mind when it is in
issue. For example, declarations showing an existing belief in the
validity of a marriage are admissible to prove that belief when it is
material to show that the declarant has been deceived.® Declarations
showing an existing affection or dislike have been held admissible in
the now-abolished action for alienation of affections.® Subdivision
12(a) is declarative of the existing law in this regard.

Rule 63(12) (a) also admits declarations which are germane to the
declarant’s state of mind at a prior time. To illustrate: suppose T’s
will is contested on the ground of alleged undue influence of X. The
will was executed on June 1. On June 15, T said to W ‘‘I am afraid
of X.”” Under subdivision 12(a), W may testify to T’s statement. The
statement relates to T’s state of mind as of the time the statement is
made (June 15), i.e., T’s ‘““then existing state of mind.”’” Such state-
ment is relevant to the state of mind that existed on June 1 because
it is reasonable to infer that T’s mental state on June 15 was likewise
his mental state on June 1. In Professor Chafee’s language, ‘‘[T]he
stream of consciousness has enough continuity so that we may expect
to find the same characteristics for some distance up or down the
current.”’ 7 Under clause (a) of Rule 63(12), the statements showing
“‘then existing state of mind’’ are admitted because they are ‘‘relevant
to . . . explain acts or conduct of the declarant,”’ i.e., to show his
mental state when he executed the will.

In this respect Rule 63(12)(a) merely declares common law doe-
trines. This is made clear by the following explanation which Pro-
fessor McCormick gives:

As a later outgrowth of the exception for declarations of bodily
pain or feeling, there evolved the present exception to the hearsay
rule admitting statements or declarations of a presently existing
mental state, attitude, feeling or emotion of the declarant.®

* * *

[T]he . . . declaration must describe a then-existing state of
mind or feeling, but this doetrine is not as restrictive in its effect
as might be supposed. Another principle widens the reach of the
evidence. This is the notion of the continuity in time of states of
mind. If a declarant on Tuesday tells of his then intention to go
on a business trip the next day for his employer, this will be evi-
dence not only of his intention at the time of speaking but of a
similar purpose the next day when he is on the road. And so of
other states of mind.

Moreover, the theory of continuity looks backward too. Thus,
when there is evidence that a will has been mutilated by the maker
his subsequent declarations of a purpose inconsistent with the will
are received to show his intent to revoke at the time he mutilated
it. Accordingly, we find the courts saying that whether a payment

s Bstate of Carson, 184 Cal. 437, 445, 194 Pac. 5, 9 (1920).

s Adking v. Brett, 184 Cal. 252, 255, 193 Pac. 251, 252 (1920).
r Chafee, Progress of the Law-——Ewvidence, 1919-1922, 35 Harv. L. REvV., 428, 444
22

(1922),
8 McCORMICK, EVIDENCE § 268 at 567.
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of money or a conveyance was intended by the donor as a gift
may be shown by his declarations made before, at the time of, or
after the act of transfer.?

Professor MeCormick’s rationale is followed in California.l0 For
example, in Estate of Anderson,'* decedent’s will was contested on the
ground of undue influence of her aunt. Evidence was offered that after
executing the will decedent expressed fear of her aunt. The evidence
was held admissible, the court reasoning as follows:

The only exception to the rule against hearsay within which [the
evidence] . . . could come is the exception which admits declara-
tions indicative of the declarant’s intention, feeling, or other men-
tal state, including his bodily feelings. But such declarations are
competent only when they are indieative of the declarant’s mental
state at the very time of their utterance, and only for the purpose
of showing that mental state . ... As may be seen from the
foregoing statement of the exception, in order that a declaration
be within it two things are requisite: (a) the declaration must
be indicative of the mental state of the declarant at the very time
of utterance, and (b) his or her mental state at that time must be
material to an issue in the cause, i.e., have a reasonable evidentiary
bearing upon such issue.12
*» * *

[The evidence] meets both the requirements necessary in order to
bring a declaration within the exception. It (a) indicated her then
state of mind toward her aunt, and (b) her then state of mind as
so indieated was material, since the fact that she then feared her
aunt had a reasonably direct bearing on what her mental attitude
toward her aunt may have been at a previous and not far distant
time, when she executed the will.13

Let us now suppose, however, that on June 15 T spoke as follows
to W: ““I remember that I was afraid of X last June 1.’ This, it
seems, is, in the words of Rule 63(12) (a), “‘a statement of the declar-
ant’s . . . memory or belief to prove the fact remembered or believed.’’
As such, the statement would probably be inadmissible under Rule

°Id. § 268, at 569-570.

0 Whitlow v. Durst, 20 Cal. 2d 523, 127 P.2d 530 (1942) (Issue: were H and W recon-
ciled on July 16, Evidence: thereafter H said they would never be reconciled.
Held admissible because ‘“When intent is a material element of a disputed fact,
declarations of a decedent made after[wards] that indicate the intent with which
he performed the act are admissible in evidence as an exception to the hearsay
rule ... "), Id. at 524, 127 P.2d at 531.

Watenpaugh v. State Teachers Retirement, 51 Cal.2a 675, 336 P.2d 165
(1959) (Issue: intent with which decedent executed designation of beneficiary.
Evidence: thereafter decedent told his wife she was beneficiary. Held ad-
missible because ‘“the declarations of a decedent may be admissible under
certain circumstances to prove a state of mind at a given time although uttered

. after that time, on the theory that under these circumstances the ‘stream of
consciousness has enough continuity so that we may expect to find the same
characteristics for some distances up or down the current,’” citing, inter alia,
EstlaGte of Anderson, 185 Cal. 700, 198 Pac. 407 (1921)). Id. at 679, 336 P.2d
at 168.

Williams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915) (Issue: whether decedent
delivered a deed to certain property with the intent requisite to pass title. Evi-
dence: later declarations of the decedent showing that at the time of the declara-
tions he regarded himself as the owner of the property).

1185 Cal. 700, 198 Pac. 407 (1921).

21d. at 718-19, 198 Pac. at 415 (1921).

18 Id. at 720, 198 Pac. at 415-16 (1921).

6—99700
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63(12) (a). If this is so, Rule 63(12) (a) may modify existing law to
a limited extent.

As just noted, Rule 63(12) (a) and the present law provide for ad-
mitting evidence of a statement showing an existing state of mind
when relevant to explain acts or conduct of the declarant oceurring
prior to the time of the statement. Rule 63(12) (a) also permits evi-
dence of ‘‘then existing state of mind’’ or ‘‘intent’” to be admitted
when ““relevant to prove . . . acts or conduct of the declarant.”” The
subdivision does not require that such ‘‘acts or conduct’’ be contempo-
raneous with the statement of intent. Hence, under the subdivision,
statements indicating a present intent may be used to prove acts or
conduct of the declarant occurring after the time of the statements.
This is declarative of the existing law.l*

Rule 63(12) (a) does not, however, permit a declaration showing the
‘‘then existing state of mind’’ to be used to prove past acts or conduct
of the declarant. The subdivision provides that the declarant’s state-
ment of “memory or belief’”” is not admissible ‘‘to prove the fact
remembered or believed.”’ This limitation is necessary to preserve the
hearsay rule.!s If the limitation did not exist, the statement “1 went
to San Francisco yesterday’’ would be admissible to show a present
belief on the part of the declarant that he went to San Franeisco,
which, in turn, would be relevant to show that he did go to San Fran-
cisco. In the language of Rule 63(12)(a), a statement of the declar-
ant’s ‘‘then existing state of mind’’ would be used ‘‘to prove the fact
remembered or believed.”’

As a general proposition, it may be said that the existing law does
not permit a declaration showing the ‘‘then existing state of mind,”’
i.e., memory or belief, to be used to prove past acts or conduct of the
declarant and that this provision of subdivision (12)(a) declares the
existing law. For example, in Estate of Anderson® a declaration of
a testatrix made after the execution of a will to the effect that the will
had been made at an aunt’s request was held inadmissible ‘‘because it
was merely a declaration as to a past event and was not indicative of
the condition of mind of the testatrix at the time she made it. It was,
therefore, not within the exception to the hearsay rule.”’ 17 However,
later cases have developed some exceptions to this general proposition.

One exception to the rule that declarations of memory may not be
used to prove past events has developed in the cases dealing with situa-
tions where intent, or some other mental state, was a material element
of the former act. These cases have held that:

‘When intent is a material element of a disputed fact, declarations
of a decedent made after as well as before an alleged act that indi-
cate the intent with which he performed the act are admissible in

14 Mutual Life Insurance Co. v. Hillmon, 145 U.S. 285 (1892); People v. Alcalde, 24
Cal.2d 177, 148 P.2d 627 (1944).

15 “One limitation upon the present exception to the hearsay rule is necessary if the
exception is not to swallow up the rule. This limitation is that the courts will not
extend the present exception to admit a declaration that the declarant remembers
or believes a certain matter as evidence that the matter so remembered or be-
lieved is true.,” MCCORMICK, EVIDENCE § 268 at 568.

10185 Cal. 700, 198 Pac. 407 (1921).

1 7d. at 720, 198 Pac. at 415 (1921).
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evidence as an exception to the hearsay rule, and it is immaterial
that such declarations are self-serving.18

As previously indicated, these decisions are rationalized on the ground
that ‘‘the stream of consciousness has enough continuity so that we
may expect to find the same characteristics for some distance up or
down the current.’’1® Under these cases, it is apparently not important
that the declaration sought to be introduced is in form a declaration
of a present memory of a past act or event. People v. One 1948 Chev-
rolet Conv. Coupe 2° was an action to forfeit an auto for transporting
narcotics. The prosecution sought to prove, by a later declaration of
the driver of the vehicle, that the narcotics were transported with the
knowledge of the driver. The declaration was in the form of a narra-
tive statement of the entire series of events leading up to the aequisi-
tion of the narcotics by one of the car’s occupants and the ultimate
arrest by the police. The declaration was held admissible to show the
previous state of mind—knowledge that an occupant of the car pos-
sessed narcotics—under the ‘‘stream of consciousness’’ rationale. The
court indicated, however, that such evidence was admissible only to
show the necessary knowledge, not to prove the existence of the nar-
coties. Thus, under existing law, where a previous state of mind is
itself an issue in the case, a statement of a present memory of the
past state of mind appears to be admissible. However, under Rule
63(12) (a) such evidence might be excluded on the ground that it is
a statement of ‘“memory or belief’’ and is introduced ‘“to prove the
fact remembered or believed.’’ Therefore, it is suggested that Rule
63(12) be modified so that it will permit the use of present memory
or belief to prove a prior state of mind.

Another exception to the rule that declarations of memory may not
be used to prove past events has been developed in some recent criminal
cases dealing with the state of mind of various murder victims. From
the holding in People v. One 1948 Chevrolet Conv. Coupe,®* one might
conclude that a statement of present memory is admissible to prove a
past state of mind but that the state of mind itself is all that may be
proved by such evidence. The Supreme Court there held that the de-
clarant’s narrative of the past events was admissible to show his mental
state—his knowledge that narcotics were in the ear—but was not ad-
missible to show the fact that the narcotics were in the car. This clear
and easily applied distinction, however, is no longer clearly recogniz-
able. In People v. Merkouris,?? the defendant was charged with a double
murder. The identity of the killer was disputed. The trial court ad-
mitted several statements that had been made by the victims to the
effect that the defendant had threatened them. The Supreme Court
held that the statements were admissible to show the mental state of
the vietims, .., to show the victims’ fear of the defendant. Under the
circumstances, though, the fear of the victims was not itself an issue
in the case. The victims’ fear was relevant only to prove some other
13 Whitlow v. Durst, 20 Cal.2d 523, 524, 127 P.2d 530, 541 (1942). Accord, Waten-

paugh v. State Teachers’ Retirement, 51 Cal.2d 675, 336 P.2d 165 (1959).
» Chafee, Progress of the Law-—Evidence, 1919-1922, 35 HARv. L. REv. 428, 444

(1922).
245 Cal.2d 613, 290 P.2d 538 (1955).
% I'bid.
152 Cal.2d 672, 344 P.2d 1 (1959).
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fact—that the defendant had in fact threatened them; and the fact
that the defendant had threatened them was relevant to show the de-
fendant was the killer—that he carried out the threats. The Supreme
Court explained its holding as follows:

The declarations that the defendant had threatened the vietims
were admissible, not to prove the truth of the faet directly, but to
prove the vietims’ fear.

Where, as here, the identification of defendant as the killer is in
issue, the fact that the victims feared defendant is relevant be-
cause it is some evidence that they had reason to fear him, that is,
that there is a probability that the fear had been aroused by the
vietims’ knowledge of the conduct of defendant indicating his in-
tent to harm them rather than, e.g., that the vietims’ fear was
paranoid.??

Thus, the declarations of the victims were admitted, not merely to
show their own mental state nor even to show their own prior eonduet,
but to show the prior ‘“conduct of defendant indicating his intent to
harm them.”” (Emphasis added.) The prior conduct of the defendant
indicating such an intent was admissible, of course, to show that he
did harm them. The court justified this extension of the state of mind
exception by the explanation that the statements were admitted, not
to prove the defendant’s conduct ‘‘directly, but to prove the vietims’
fear.”” But this rationale sweeps away all semblance of a hearsay rule.
Any statement of a past event shows the declarant’s state of mind—
his belief that the event occurred and any mental state such belief en-
genders; if the state of mind-—the belief—is in turn admissible to show
that the fact believed actually occurred, any statement of a past event
is, by a process of cireuitous reasoning. evidence of the truth of its
contents.

The state of mind exception was again subjected to the serutiny of
the Supreme Court in People v. Hamilton.?* The Hamilton case again
involved a double murder and the prineipal issue in the case was the
intent with which the defendant killed the victims. Identity was not
disputed. After the defendant testified that he had been invited to
the house of one of the vietims on the fatal night, statements of the
vietim were admitted indicating that the defendant had threatened
her. The ostensible purpose of this testimony was to show that the
victim feared the defendant, was unfriendly with him and would not
have invited him to the house. Ience, unlike the statements in the
Merkouris case, which were admitted to show past conduct of the
accused, the victim’s statements were admitted on the issue of the de-
clarant’s own future conduct. Here, however, the Supreme Court held
that the statements were admitted erroneously. The court pointed out
that the statements included descriptions of past assaults by the de-
fendant upon the viectim. The court said the declarations of the de-
cedent were admissible to show her state of mind ‘‘only when such
testimony refers to threats as to future conduet on the part of the
accused, where such declarations are shown to have been made under
circumstances indicating that they are reasonably trustworthy, and

2 1d. at 682, 344 P.2d at 6.
2 55 Cal.2d 881, 13 Cal. Rptr. 649, 362 P.2d 473 (1961).
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when they show primarily the then state of mind of the declarant and
not the state of mind of the accused. But . . . such testimony is not
admissible if it refers solely to alleged past conduct on the part of the
accused.’”’ %

This explanation is not very satisfactory. For some reason statements
of past threats are apparently exempted from the proscription against
statements of past conduct, although it is difficult to discover a dis-
tinguishing principle. Yet, statements that show primarily the state
of mind of the accused are not admissible. Statements of the accused’s
past threats would seem to fall into the ‘‘accused’s state of mind’’
category more than statements of other types of conduct, for threats
are declarations of a state of mind, i.e., intent. Moreover, such state-
ments would seem to be as prejudicial as statements of other past acts,
for it is not illogical to draw the inference that the threats were con-
summated in the charged crime. The court did not discuss in any detail
the faet that, properly presented, much of the evidence would have
been admissible on the issue of the declarant’s future conduct within
the traditional limits of the state of mind exception. Peculiarly, the
Merkouris 26 case was neither cited nor discussed, yet the evidence of
prior threats in that case was apparently used for the specific purpose
of showing the accused’s state of mind, for the evidence was there ad-
mitted to indicate the accused’s ‘‘intent to harm’’ the vietims.27

The same problem was again presented to the Supreme Court in
People v. Purvis.?® Here again statements of a vietim relating threats
by the accused were admitted. Again the Supreme Court held the evi-
dence was admitted erroneously. The court distinguished the Merkouris
case, for there ‘‘the victims’ statements indicating fear of the defend-
ant were admitted to identify the defendant as the killer.”” Here, ‘“the
identification of defendant as the killer . . . was [not] in issue.”
Hence, the gap in the hearsay rule created by the Merkouris case has
apparently been limited to situations where identity is in issue.

%5 Id. at 893-94, 13 Cal. Rptr. at 656, 362 P.2d at 480.

2 People v. Merkouris, 52 Cal.2d 672, 344 P.2d 1 (1959).

21 The opinion in People v. Hamilton, 55 Cal.2d 881, 13 Cal. Rptr. 649, 362 P.2d 473
(1961), indicates that the trial was conducted in a manner quite prejudicial to
the accused. This may have contributed to the court’s desire to modify the
state-of-mind rules in order to reverse the conviction. The prosecutor in the
case stated in his opening statement to the jury that he would prove that the
defendant actually performed all of the acts attributed to him in the hearsay
statements of the victim. Of course, at the time of the opening statement he
did not know that the defendant was going to contend that he had been invited
to the victim’s house on the fatal night. Therefore, her state of mind towards
the defendant could not have been relevant at that stage of the proceeding. The
opinion also points out that a great deal of cumulative evidence relating to the
declarant’s state of mind was admitted. Nine witnesses testified to Statements
by the victim that the defendant had beaten her and threatened her. It is appar-
ent from the opinion that the prosecutor intended to use this evidence not merely
to show the victim’s state of mind but to show that the defendant had committed
the acts attributed to him in the victim’s statements.

Thus, the real relevance of this evidence was obscured by the prejudicial man-
ner in which it was used. After the defendant had taken the stand and testified
that he enjoyed friendly relations with the victim and that the victim had
invited him to her house on the fatal night, her statements concerning past beat-
ings and threats became very pertinent to the question of whether she would
invite him to her house. When the defendant by his testimony placed the state
of mind of the victim in issue, the evidence of statements by the victim relating
to past beatings and threats became inaterial to a determination of whether
the defendant’s version of the victim’s state of mind was the correct one.

The restrictions placed on state-of-mind evidence in this case seem to permit
only the defendant to introduce a great deal of evidence relating to a victim’s
state of mind and seem to prevent the prosecution from introducing similar
evidence even in rebuttal. Query whether the same result will be reached in a
case that is properly tried.

256 Cal.2d 93, 13 Cal. Rptr. 801, 362 P.2d 713 (1961).
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Rule 63(12) would wipe out the confusion engendered by this series
of cases, for it permits declarations as to a state of mind to be received
only when the state of mind is itself an issue or is relevant to explain
acts or conduct of the declarant, and it does not permit evidence of
memory or belief to be used to prove the fact remembered or believed.
If this last provision is modified, as previously recommended, to permit
memory or belief to be used to prove a prior state of mind, but no fact
other than the prior state of mind, the clear standards set forth in
People v. One 1948 Chevrolet Conv. Coupe * will be re-established.

The doctrine that declarations may not be used to prove past events
has one other major exception. Under existing law, the declaration of a
decedent that he has made a will is admissible to show that he actually
made a will.30 Also, the declaration of a decedent that he has a will
in existence is admissible to show that he did not revoke his will.3!
Declarations of a decedent that he has made a will leaving property
to particular beneficiaries are admissible to prove that a document
leaving property to such beneficiaries is in faect the will of the decedent
and not a forgery.32 In all of these cases the evidence is introduced to
prove that the decedent did or did not do the act declared. However,
under Rule 63(12)(a), a declaration showing a present belief or
memory that an act was done is not admissible ‘‘to prove the fact re-
membered or believed.”’

In this type of case, the necessity for receiving this type of evidence
is usually great. The testator is always dead and there is often mno
other evidence by which the fact in issue may be proved. The evidence
is generally trustworthy, for a person would have little or no reason
to make false declarations concerning his making or failure to make a
will. Therefore, it is suggested that Rule 63(12) be amended to pre-
serve the existing law in regard to the will cases. This could be ae-
complished by revising the language of Rule 63(12) to include a pro-
vision which would permit the court to admit ‘A statement of the
declarant that he has or has not made a will, or a will of a particular
purport, or has or has not revoked his will.”’

Rule 63(12)(b)

Clause (a) of Rule 63(12) deals only with declarations of then
existing physical, mental, or emotional condition. Declarations of pre-
vious symptoms, pain or physical sensation are not, therefore, made
admissible by this clause. Such declarations are, however, made ad-
missible under certain conditions by clause (b) of Rule 63(12). The
conditions are (1) the declaration must be made to a physician, and
(2) the physician must be consulted for treatment or for diagnosis
with a view to treatment. When these conditions are met the declara-
tion is considered manifestly reliable, even though it deals with past
rather than present conditions. There is good reason, therefore, for
recognition of this limited exception to the hearsay rule.3s

2 45 Cal.2d 613, 290 P.2d 538 (1955).

2 Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926).

st Bstate of Thompson, 44 Cal. App.2d 774, 112 P.2d 937 (1941).
33 Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926).

8 McCORMICK, EEVIDENCE § 266 ; 6 WIGMORE, EVIDENCE § 1722(c).
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Is it, however, a new exception? In this jurisdiction and in most
other jurisdictions the answer is ‘“Yes!’’3* Current California law on
the question is summarized by the following from Willoughby v.
Zylstra:

Declarations and statements, made to an examining expert by an
injured party, of previous condition and past suffering, when de-
clared by the expert to be necessary to enable him to form an
opinion as to the nature and extent of disease or injury, and
when such statements constitute in part the basis upon which the
opinion of the expert is based, are admissible, not for the purpose
of establishing the truth of the statements but to serve as a basis
for the medical opinion the expert is about to give.3s

Under this rationale, although the patient’s statements are repeated
by the doctor-witness, the jury cannot consider the patient’s state-
ments as substantive evidence.?® It follows, too, that as nonsubstantive
evidence the statements are not hearsay.?” However, under clause (b)
of Rule 63(12), the statements would be admissible as substantive evi-
dence, although, as such, they constitute hearsay.3® The new exception
gives this reliable evidence the full value it possesses logically. There
is additional merit in the elimination of the jury-confusing charge re-
quired by the current view.

The new exception is limited, however, to the situation of a doctor
consulted for treatment or for diagnosis with a view to treatment.3®
As to consultation for the purpose of enabling the doctor to form and
give an opinion as an expert witness,*® the presently prevailing non-
substantive evidence view would continue to be operative.

Discretion: “Unless the judge finds it was made in bad faith . . . .*

Any statement of the kind described in Rule 63(12)(a) or (12)(b)
is to be excluded if the judge finds that the statement was made in bad
faith. This gives the trial judge considerable leeway of discretion.t!
However, is this a broader discretion than the judge now possesses
under the current exception for statements of a mental or physical
condition? Wigmore emphasizes the requirement of the present ex-
ception that the statement be made ‘‘without any obvious motive
to misrepresent’’ 42 and must ‘‘appear to have been made in a natural
manner and not under circumstances of suspicion.’’ 43 This require-
ment is stated in at least one California case #* and is no doubt implieit

34 6 WieMORE, EVIDENCE § 1722 (c¢).

3.5 Cal. App.2d 297, 300-01, 42 P.2d 685, 686 (1935).

% See lgCCORMICK, EVIDENCE § 266 n.4 and § 265, p. 565; 6 ‘WIGMORE, EVIDENCE §
1720(1).

37 I'bid

3 “While the California cases permit a physician, in giving expert testimony, to base
it, in part, on the case history as related to him by the patient, including state-
ments descriptive of past pain, and to testify to such declarations, the local rule
appears to be that such declarations are not entitled to assertive use, i.e., are
not to be taken as evidence of ‘past pain.’ The proposed rule [clause (a)] would
abrogate any such limitation.” Falknor, The Hearsay Rule and Its Exceptions,
2 U.CL.A. L. REv. 43, 75 (1954). See also Comment, 43 MINN. L. Rgv. 149
(1958).

® F.g., People v. Wilson, 25 Cal.2d 341, 153 P.2d 720 (1944).

© E.g., Willoughby v. Zylstra, 5 Cal. App.2d 297, 42 P.2d 685 (1935).

41 See discussion in text on Uniform Rule 63(4), pp. 462-65, supra for an analysis of
the good faith concept.

42 6 WIGMORE, EVIDENCE § 1714 at 58.

®1d. § 1725 at 80.

4 People v. Alcalde, 24 Cal.2d 177, 148 P.2d 627 (1944).
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in others.#® Professor McCormick is of the opinion that in praectical
operation this element of the exception probably amounts to this:

[T]he trial judge has the duty to consider the circumstances under
which the declarations were made and to determine (largely in
his diseretion) whether they were uttered spontaneously or design-
edly with a view to making evidence.*®

If this is a fair summary of current law, and we believe it is, then the
good faith condition in Rule 63(12) is merely a formula for vesting
in the court substantially the same discretion which exists today.

Conclusion

It is recommended that Rule 63(12) be amended as suggested so that
it will not alter the existing law and that it be approved as so amended.*?

45 See cases, such as Cripe v. Cripe, 170 Cal. 91, 148 Pac. 520 (1915), that state the
terms of the exception without including the element of ‘“naturalness and free-
dom from suspicion.” These cases should not, however, be read as rejecting this
element. This is especially so when, as in the Cripe case, Wigmore is cited as
authority for the exception.

48 MCCORMICK, EVIDENCE § 265 at 562.

41 The N. J. Committee, the N.J. Commission, and the Utah Committee all approve this
subdivision without substantial modification. N. J. COMMITTEE REPORT 143; N. J.
CoMMISSION REPORT 59 ; UTAH FINAL DRAFT 37.



Rule 63(13)—Business Entries and the Like
Rule 63(18) provides as follows

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except:
* * *

(13) Writings offered as memoranda or records of acts, condi-

tions or events to prove the facts stated therein, if the judge finds

. that they were made in the regular course of a business at or about

the time of the act, condition or event recorded, and that the

sources of information from which made and the method and eir-

cumstances of their preparation were such as to indicate their
trustworthiness;

The Commissioners on Uniform State Laws state that Rule 63(13)
‘‘embodies the substance’’ of the Uniform Business Records as Evi-
dence Act. California adopted this Act in 1941 as Sections 1953e-1953h
of the Code of Civil Procedure. A brief comparison of these sections
and the Uniform Rules counterparts follows.

Section 1953e defines the term ‘‘business’’ as follows :

The term ‘‘business’’ as used in this article shall inelude every
kind of business, profession, occupation, calling or operation of
institutions, whether carried on for profit or not.

Rule 62(6) contains an identical definition.
Section 1953f preseribes as follows the conditions respecting admis-
sibility :
1953f. A record of an act, condition or event, shall, in so far
as relevant, be competent evidence if the custodian or other quali-
fied witness testifies to its identity and the mode of its preparation,
and if it was made in the regular course of business, at or near
the time of the act, condition or event, and if, in the opinion of
the court, the sources of information, method and time of prep-
aration were such as to justify its admission.

Comparison of the above with Rule 63(13) reveals verbal differences
but no differences of substance. It is true that Section 1953f includes
the condition ‘‘if the custodian or other qualified witness testifies to
its identity and the mode of its preparation’’ whereas Rule 63(13)
omits this condition. Nevertheless, this difference is not important. The
other conditions of Rule 63(13) require the proponent to make a foun-
dation consisting of identity-and-mode-of-preparation evidence. Under
Rule 63(13) the judge must find not only that the record was ‘“made
in the regular course of a business,”” but also that ‘‘the sources of in-
formation from which made’’ and the ““method and circumstances’’ of
preparation indicate ‘‘trustworthiness.’’ If proponent is to convince

(515)
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the judge on these foundational matters he must come forward with
evidence (apart from the record itself) both authenticating (identify-
ing) the record and validating it as a trustworthy document. Probably
the Commissioners on Uniform State Laws omit any explicit require-
ment of identity evidence in Rule 63(13) because of their inclusion in
Rule 67 of the general principle that ‘‘authentication of a writing is
required before it may be received in evidence.’’

Both Section 1953f and Rule 63(13) vest a large amount of discre-
tion in the judge. In this respect the only differences between the two
provisions appear to be verbal rather than substantive.

In 1959, California’s version of the Uniform Business Records as
Evidence Act was revised by the addition thereto of Section 1953£.5 of
the Code of Civil Procedure.! This section reads as follows:

Subject to the conditions imposed by Section 1953f, open book
accounts in ledgers, whether bound or unbound, shall be competent
evidence.

This section was enacted along with a companion measure which added
Qection 337a to the Code of Civil Procedure.? The latter section defines
“‘book account’’ to mean a detailed record of transactions between a
debtor and creditor entered in the regular course of business and kept
in a reasonably permanent form such as a bound book, sheets fastened
in a book or cards of a permanent character.

This legislation was apparently adopted to overcome decisions such
as that in Tabata v. Murane? There, the plaintiff sought to recover on
an open book account consisting of 12 separate sheets of paper which
had never been bound together, but which were stapled together for
purposes of trial. The court held that the sheets did not constitute an
account book and that the staple did not cure the defect. ‘‘Notations
made upon loose sheets of paper are not accorded the presumption of
accuracy and reliability which they have when entered in book form,
and are therefore inadmissible as books of account.’’* If strictly ap-
plied, this decision might have precluded reliance upon card files used
in business machines as a ‘‘book account.’’ The enactment of Sections
337a and 1953£.5 make clear that such card files are also ‘‘book ac-
counts.’’ 8

The problem with which this legislation deals, however, is not an
evidence problem so much as it is a statute of limitations problem.
Section 337 of the Code of Civil Procedure provides that an action
must be brought upon a ‘‘book account’’ within four years. The term
“‘hook account,”’ though, is not used in the Uniform Business Records
as Evidence Act, and the cases construing that act have made it clear
that business records evidence is not restricted to evidence contained
in ““book accounts.’’ The cases have admitted as business records such
evidence as a loose memorandum by an ambulance driver indicating
the purpose of a trip,® a tally sheet used to note the number of produce
1 Cal. Stat. 1959, . 1009, § 1, D. 3033.

Cal. Stat. 1959, ¢, 1010; § 1, p. 3034.
876 Cal. App.2d 887, 174 P.2d 684 (1946).
«1d. at 800, 174 P.2d at 686.
5 In Thompson v. Machado, 78 Cal. App.2d 870, 178 P.2d 838 (1947) (hearing denied),
the court concluded that loose ledger sheets made up by business machine did

constitute a “book account.”
¢ Gallup v. Sparks-Mundo Engineering Co., 43 Cal.2d 1, 271 P.2d 34 (1954).
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boxes stacked behind a grocery store,” completed appraisal forms from
a bank’s loan file,® tags prepared by a linen supply company for de-
livery to customers showing the amount of linen delivered and re-
turned,® and crude oil invoices showing the amount of oil delivered to
the issuing company.'® Tabata v. Murgne 1t did not construe the Uni-
form Aect and expressly declined to decide whether the documents in-
volved in that case were admissible as business records under the
Uniform Act.

Section 337a of the Code of Civil Procedure appears to solve the
problem raised by Tabata v. Murane.'? At most, Section 1953f.5 merely
makes explicit the liberal case-law rule. However, the section may have
the effect of limiting the provisions of the Uniform Aect as it was con-
strued by prior cases. The section could be construed to limit evidence
of accounts to ‘‘open book accounts in ledgers, whether bound or un-
bound.”” Such a limitation would be undesirable and was probably
not intended by the authors of Section 1953f.5. The omission of the
language of Section 1953f.5 from Rule 63(13) would preclude the
possibility of the exclusion of competent evidence by an unduly re-
strictive construction of that language.

We cannot perceive any changes (except formal ones) that would
result from the substitution of Rule 62(6) and Rule 63(13) for Code
of Civil Procedure Sections 1953e-h !® and, therefore, these sections
are recommended as drafted by the Commissioners on Uniform State
Laws.14

" People v. Woods, 157 Cal. App.2d 617, 321 P.2d 477 (1958).

8 Cole v. Ames, 155 Cal. App.2d 8, 317 P.2d 662 (1957).

? Oakland California Towel Co. v. Zanes, 81 Cal. App.2d 343, 345, 184 P.24 21, 922
(1947) ; the court, in distinguishing Tabata v. Murane, 76 Cal. App.2d 887, 174
P.2d 684 (1946), stated: “That case involved the question of the admissibility of
similar evidence to prove a book account. But this case is not a suit on a book
account and the cited case has no bearing.”

v Doyle v. Chief Oil Co., 64 Cal. App.2d 284, 148 P.2d 915 (1944).

176 Cal. App.2d 887, 891-92, 174 P.2d 684, 687 (1946).

1276 Cal. App.2d 887, 174 P.2d 684 (1946).

8 Section 1953g of the Code of Civil Procedure provides: “This article shall be so
interpreted and construed as to effectuate its general purpose to make uniform
{:)he lztivg of those States which enact it.” Section 1953h states how the article may

e_cited.

Possibly some such_ provision as Section 1953z should be enacted and made
applicable to all the Uniform Rules that are adopted. There is, however, no rea-
Zgr(xll‘:;o) make such a provision specially applicable to Uniform Rules 63(13) and

See generally Emerson, Business Entries: Their Status Under the Uniform
Rules and Present Law, 26 U. CINC. L. REV. 591 (1957) ; Green, The Model and
Uniform Statutes Relating to Business Entries as Evidence, 31 TuL. L. REv.
49 (1956) ; Laughlin, Business Entries and the Like, 46 Iowa L. REv. 276 (1961) ;
Polasky and Paulson, Business Entries, 4 UTAH L. REV. 327 (1955) ; Rogers,
Hospital Records as Evidence, 35 CALIF. St. B. J. 552 (1960) ; Comment, 1957
U. ILL. L. F. 484,

1 The N. J. Committee, the N. J. Commission, and the Utah Committee all approve
this subdivision without significant modification. N. J. COMMITTEE REPORT 145 ;
N. J. CoMMI3310N REPORT 60 ; UTAH FINAL DRAFT 38.



Rule 63(14)—Absence of Entry in Business Records

Writings to which Rule 63(13) applies—namely, writings ‘‘to prove
the facts stated therein’’—are clearly hearsay under Rule 63. An excep-
tion to Rule 63, such as Rule 63(13), is clearly a requisite if such writ-
ings are to be admitted.

Cases may arise, however, in which a record is silent as to an event
or condition and the circumstances may be such that if the event had
transpired, or the condition had existed, a record of it would normally
have been made. In these circumstances the absence of an entry is
clearly relevant evidence of the nonoceurrence of the event or the non-
existence of the condition.! Is the evidence, however, hearsay so that
a special exception becomes necessary to admit it? Is the omission by
the maker of the record to be considered a ‘“‘statement’’ by him accord-
ing to the definition in Rule 62(1)? Perhaps it could be considered a
statement. Aware of this possibility and the necessity ‘‘to remove any
doubt that may exist,”’ 2 the Commissioners on Uniform State laws in-
clude Rule 63(14) as an exception to the hearsay rule (Rule 63).

Rule 63 (14) provides as follows:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

* * *

(14) Evidence of the absence of a memorandum or record from
the memoranda or records of a business of an asserted act, event
or condition, to prove the non-occurrence of the act or event, or
the non-existence of the condition, if the judge finds that it was
the regular course of that business to make such memoranda of
all such acts, events or conditions at the time thereof or within
a reasonable time thereafter, and to preserve them;

This kind of evidence has been held admissible in California if the
business records are otherwise admissible under the Uniform Business
Records as Evidence Act (Sections 1953e-1953h of the Code of Civil
Procedure).?

It should be noted that Rule 63(14) omits the condition stated in
Rule 63(13) that the judge must find the sources of information from
which the record was made and the method and circumstances of
preparation were such as to indicate trustworthiness. Why should not
such a finding be required under Rule 63(14) as well as under Rule

1 McCORMICK, EVIDENCE § 289 n.13; 5 WIGMORE, EVIDENCE § 1531,

2 UNIFORM RULE 63(14) Comment. Uniform Rule 63(17)(b) is a comparable provi-
sion relating to public records.

8 «The primary purpose of admitting evidence of any character in any case, is to
arrive at the truth in controversy. Hence, if a business record is otherwise ad-
missible under Section 1953f, we see no reason why it should not be equally as
admissible to disprove an affirmative as to prove an affirmative, just as competent
to prove the falsity of a fact affirmed as to prove the truth of the fact affirmed.
We are unable to conceive of any kind of evidence which does not, in a measure,
partake of both an affirmative and negative character. If it proves an affirma-
tive, it thereby logically disproves the reverse. It is this logic of the situation

(518)
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63(13) 7 Basically, the requirement is that the judge be satisfied that
the books are reliably kept. If this is germane to affirmative recitals,
it would seem to be equally so respecting the absence of entries. The
absence of an entry in poorly kept or suspiciously prepared books is
as weak evidence of nonoccurrence as is an affirmative entry in such
books weak evidence of occurrence. We recommend adding the phrase
‘“‘and that the memoranda and the records of the business were pre-
pared from such sources of information and by such methods as to
indicate their trustworthiness’’ at the end of Rule 63(14).

Rule 63(14) is recommended as drafted by the Commissioners on
Uniform State Laws with the amendment proposed above.

which explains the older authorities mentioned above, as well as People v.
Walker, 15 Cal.App. 400 [114 P, 1009], a prosecution for making and passing
and uttering a fictitious check. In the Walker case, the business records of the
bank in question were admitted and a bank employvee allowed to testify that
these records showed that one Robert D. Metcalf (the fictitious name the de-
fendant had signed to the check) did not have an account there. This court held
that the evidence was admissible as prima facie evidence that the check was
fictitious. We think that this case, which despite its early date, is in full accord
with the liberalizing provisions of Section 1953f, is good law, and still the law
of this State. It fits perfectly into the various decisions under the statute, and is
in accord with the rule that the fact that a business record is self-serving does
not make it inadmissible but is merely one fact for the jury to consider in weigh-
ing its effect.” People v. Torres, 201 Adv. Cal.App. 346, 353-54 (1962).

Under the reasoning of People v. Layman, 117 Cal.App. 476, 4 P.2d 244 (1931),
discussed at page 420 supra, it could be argued that this kind of evidence is
admissible as non-hearsay.

¢ The N. J. Committee, the N. J. Commission, and the Utah Committee all approve
this subdivision without substantial modification. N. J. COMMITTEE REPORT 146 ;
N. J. CoMmM18S1I0N REPORT 60 ; UTAH FINAL DRAFT 38.




Rule 63(15) and (16)—Reports of Public Officials
and Persons Exclusively Authorized

Rule 63(15) and (16) provide as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying at the hearing offered to prove the truth
of the matter stated is hearsay evidence and inadmissible except:

* * *

(15) Subject to Rule 64 written reports or findings of fact
made by a public official of the United States or of a state or terri-
tory of the United States, if the judge finds that the making thereof
was within the scope of the duty of such official and that it was his
duty (a) to perform the act reported, or (b) to observe the act,
condition or event reported, or (e¢) to investigate the facts con-
cerning the act, condition or event and to make findings or draw
conclusions based on such investigation;

(16) Subject to Rule 64, writings made as a record, report or
finding of fact, if the judge finds that (a) the maker was author-
ized by statute to perform, to the exelusion of persons not so
authorized, the functions reflected in the writing, and was re-
quired by statute to file in a designated public office a written
report of specified matters relating to the performance of such
functions, and (b) the writing was made and filed as so required
by the statute;

Rule 63(15)

Rule 63(15)(a) and (15)(b). Rule 63(15)(a) and (15)(b) refer to
written reports or findings of fact made by a pubdlic offictal possessed
of a duty to perform the act reported or a duty to observe the act, con-
dition or event reported. These exceptions closely parallel California
Code of Civil Procedure Section 1920 which reads as follows:

Entries in public or other official books or records, made in the
performance of his duty by a public officer of this State, or by
another person in the performance of a duty specially enjoined
by law, are prima facie evidence of the facts stated therein.!

Both Section 1920 and Rule 63(15)(a) and (15)(b) stem from a
common-law exception to the hearsay rule (The Official Written State-
ments Exception) to the effect that ‘‘a written statement of a public
official which he had a duty to make, and which he has made upon

LA cforlrl:panion provision is Code of Civil Procedure Section 1926 which provides as
ollows :

“An entry made by an officer, or board of officers, or under the direction and
in the presence of either, in the course of official duty, is prima facie evidence
of the facts stated in such entry.”

Various specific state, sister-state, United States and foreign public documents
are made admissible by portions of the following Code of Civil Procedure Sec-
tions: 1901 ; 1905; 1918(1), (2), (3). (6), (7), (8); 1919,

(520)
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first-hand knowledge, is receivable as evidence of the facts recited.’’ 2
A typieal case for the application of this principle (in its common law
form or as carried forward by Section 1920 or by Rule 63(15) (a) and
(15) (b)) is the following: A tax collector conducts a tax sale and
records the transaction in the official records kept by him of lands
sold. The record, although not conclusive, is admissible to show who
the purchasers were and what interests they purchased.?

Though Rule 63(15)(a) and (15) (b) parallel Section 1920, these
exceptions are broader than Section 1920 with respect to the kinds
of writings covered. Section 1920 covers only ‘‘entries in public or
other official books or records,”” whereas Rule 63(15) (a) and (15) (b)
cover ‘‘written reports or findings of fact.’” The difference here is
more than a semantic one. Thus, letters by officials to third persons
and interdepartmental memoranda have been held not to constitute
‘“‘entries’” in the sense of Section 1920.% On the other hand, the lan-
guage of Rule 63(15) is broad enough to cover such letters and memo-
randa (they readily fall within the deseription ‘‘written reports or
findings of faet’’). Furthermore, it is the elear intent of the Commis-
sioners on Uniform State Laws to include such writings. Witness the
following comment on Rule 63(15):

The writing may or may not be kept in a public office. It may
be, and often will be, contained in a register, or record or file
maintained in a public office. On the other hand, it may consist
of a certificate held by a private person which has never been
filed, copied, recorded or even noted in any sort of file or volume
in a public office. So long as it was made by an official in the per-
formance of the functions of his office and concerns acts, events
or conditions which it was the function of the writer to do, or
observe, or about which it was his function to make findings or
conclusions after investigation, it falls within this exception.

Is it desirable to extend the principle presently applicable only to
‘‘entries’’ under Section 1920 so that more informal and less public
documents are also covered? In our opinion the answer is ‘Yes.”’” Even
though the document is informal and is not spread upon a register open
to the public gaze, the document is still—if admissible under Rule
63 (15)—the product of an official duty, officially performed. As such
the document is undergirded by the same maxim of trustworthiness
that supports the formal entry, namely ‘‘that official duty has been
regularly performed.”’® Furthermore, the proponent of an informal
official document under Rule 63(15) can derive no advantage of sur-
prise from the circumstance that his document is not a matter of
public record, for this rule is made subject to Rule 64, which requires
the proponent to deliver a copy to ocpponent ‘‘a reasonable time before

2 McCorMICK, EVIDENCE § 291. See also id. §§ 291-295; 5 WIGMORE, EVIDENCE §§
1630-1684. See also Wallace, Official Written Statements, 46 Iowa L. REv. 256
(1961).

For recognition of the common law exception in California, see Kyburg v.
Perkins, 6 Cal. 674 (1856).

8 Galbreath v. Dingley, 43 Cal. App.2d 330, 110 P.2d 697 (1941).

¢ Pruett v. Burr, 118 Cal. App.2d 188, 257 P.2d 690 (1953).

5See 5 WIGMORE, EVIDENCE § 1632(2) and § 1634, discussing the factor of publicity
and criticizing the English view that publicity of the writing is an element of
the common Jaw exception.

8 CaL. CooE C1v. Proc. § 1963 (15) ; MCCORMICK, EVIDENCE § 291;5 ‘WIGMORE, EVIDENCE
§ 1632(1).
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trial.”” As thus safeguarded,” the extension of principle brought about
by Rule 63(15) (a) and (15)(b) is a desirable one and is recommended
for adoption.

Rule 63(15)(c). Rule 63(15)(a) and (15)(b) cover only situations
in which the official has the duty either ‘‘to perform the act reported’’
or ‘‘to observe the act, condition or event reported.”” Manifestly, Rule
63(15) (a) and (15) (b) require firsthand knowledge of the official. In
this respect these exceptions coincide with the common-law principle
and with that principle as codified by Code of Civil Procedure See-
tion 1920.

Rule 63(15) (¢), however, goes beyond the common law tradition to
make the written report admissible whenever (though personal knowl-
edge is wanting) there is an official duty ‘‘to investigate the facts
concerning the act, condition or event and to make findings or draw
conclusions based on such investigation.”’ Is this desirable?

Today, although Section 1920 is limited to entries based on firsthand
knowledge,® other California statutes applicable to specific situations
orovide for the admission of certain official investigative and evalua-
tive reports not based wholly on personal knowledge. Thus under Code
of Civil Procedure Sections 1928.1 to 1928.4 a written finding of the
presumed death of a soldier made by the Secretary of War is admissi-
ble. Under the Health and Safety Code a coroner’s finding as to cause
of a decedent’s death is admissible.? Each of these is, of course, a spe-
cific instance of a report by a ‘‘public official’’ charged with the duty
““to investigate . . . and to make findings or draw conclusions based
on such investigation’’ under Rule 63(15) (¢).

The question presented by Rule 63(15) (c) is this: Shall we go be-
yond these and similar specific instances and adopt a general principle
that whenever there is such a duty the report is admissible? To what
extent should we utilize in the judicial proecess the investigative and
factfinding operations of administrative officials?

At first blush it does seem a large break with tradition to admit in
an insurance case a fire marshal’s written investigation and conclusion
respecting the cause of a fire. It seems an even larger break to admit
in a drunk driving case the written report and conclusion of the arrest-
ing officer. But if we are to admit the coroner’s report why not admit
the marshal’s or the police officer’s report?

Professor McCormick cogently states the case for Rule 63(15) (¢) in
the following passage:

Clause (e) is an important extension of the application of the
principle on which the admission of official written statements
is grounded. It lets in the ‘‘findings’’ and ‘‘eonclusions’’ of a
publie official who has been given the duty to make an investiga-

7 «Protection is given the adverse party by [Uniform] Rule 64. If he has notice a
reasonable time before the evidence is offered, he can prepare to meet it by sum-
moning the maker of the writing or the persons upon whose information it is
made, or by gathering material to refute it or to decrease its apparent value.”
UNIFORM RULE 63(15) Comment. : .

s McGowan v. City of Los Angeles, 100 Cal. App.2d 386, 223 P.2d 862 (1950) ; Harri-
gan v. Chaperon, 118 Cal. App.2d 167, 257 P.2d 716 (1953). See also as to the
common law exception: 5 WIGMORE, EVIDENCE §§ 1635, 16486, 1670-1671. Wig-
more’'s discussion shows that, even under the common law_ doctrine, there was
some relaxation of the general requirement of firsthand knowledge.

9 CAL. H. & S. Copm §§ 10250-10252, 10275, 10577.
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tion of fact. It dispenses with the requirement of personal knowl-
edge, though most often the report would be based in part on per-
sonal knowledge and in part on the statements of others. Usually
the official will have a special competence, from experience or pro-
fessional study, for gathering and interpreting the data.

Why, it may be asked, should not the officer be called as a wit-
ness to prove the facts? In the first place, he may be unavailable,
in which case the need for the use of his report is great. His in-
vestigation, usually made near to the event, was based on informa-
tion that was fresher than the memories of those who depose at
the trial. Second, if the officer is available, the rule admitting the
report merely places on the adversary the burden of calling the
officer to prove the circumstances, if any, which go to weaken the
effect of the report. True, this is tactically not as advantageous
to the adversary as if the proponent were required to call the
officer to testify to the facts reported (using the report only to
refresh memory or as a record of past recollection) and to subject
himself to cross-examination as to the facts reported, which may
now be dim in memory. But if the rule is adopted and the reports
become admissible, time will be saved both for the officers and the
court, for often the adversary, finding it unprofitable to challenge
the basis for the report, will not call the officer. The question s,
how far do we wish to facilitate the use, in the judicial process,
of the results of the investigative and fact-finding operations of
administrative officials? As to most such reports, on account of
the nearness of the investigation to the time of the event, and of
the element of official responsibility, I believe the courts’ fact-
finding will gain by their use. Admission need not be indiserimi-
nate. If it appears that the report was not based upon a serious
investigation, or is otherwise untrustworthy, the judge may ex-
clude it under Rule 45, as creating ‘‘a substantial danger .
of misleading the jury,”’ that is, the danger that they may give
it an exaggerated weight. Moreover, in states like New Jersey,
where the judge may advise the jury on the weight of the evi-
dence, it would be appropriate to warn the jury that ‘it must be
vigilant not to permit the conclusion of the person making the
certificate to take the place of its own.’’ 10

Does Rule 63(15) (¢) extend to the written findings of a judge in a
court-tried case? Is such judge a “‘public official’’ in the sense of Rule
63(15) (¢) ? Does he have a duty to ‘“‘investigate’’ within the meaning
of the section? In our opinion these questions should be answered in
the negative. Used in a broad sense, the term ‘“public offiecial’”’ would
include a judge. However, since judges are a special class of officers,
proposals drafted in general terms of public officials are probably not
intended to cover judges unless they are specifically mentioned in the
rule. Furthermore, under Anglo-American tradition, the “‘duty to in-
vestigate’’ possessed by a judge is altogether different from that pos-

10 McCormick, Hearsay, 10 RuTeERS L. REV. 620, 626-627 (1956). See also McCormick,
Can the Courts Make Wider Use of Reports of Official Investigations? 42 Towa
L. REV. 363 (1957). It should be noted that California, like New Jersey, permits
ghe judge to advise the jury on the weight of the evidence. CAL. CONST. art. VI,
19.
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sessed by a nonjudicial ‘‘public official.”” The latter is required to
take the initiative in discovering and tapping all sources of informa-
tion. The judge, on the other hand, does not carry on investigations
in this manner. Rather, under our adversary theory of litigation, he
acts as umpire passing upon the results of investigations conducted
by others. Because of the uniqueness of the judge’s investigative fune-
tion, he should not be thought of as within the category of a public
official with a duty to investigate.

The scheme of Rule 63(15) taken in connection with Rule 64 is to
give pretrial notice to the adversary that proponent proposes to use
the written report or finding of fact. One purpose of such notice is, of
course, to enable the adversary to make inquiries of the official who
prepared the report and, if so advised, to subpoena and examine such
official at the trial. This scheme would entail a considerable departure
from tradition if applied to a judge. It would require him to respond
to informal inquiries respecting the basis of his decision and possibly to
take the witness stand and defend his decision under examination by
the party adversely affected by it.

One would not think that results such as these are intended unless
they are specifically indicated.’* Yet to avoid any doubt on the subject
it is well to state that such results are not intended. Accordingly, we
recommend that Rule 63(15) be amended by adding ¢‘ (except findings
by a judge in the course of litigation)’’ after the words ‘‘findings of
fact.”

Rule 63(16)

There are at present several instances of statutes requiring private
citizens to file official documents respecting their doings. Common ex-
amples are the filing of birth, marriage and death certificates by doe-
tors, ministers and undertakers. Our present statute makes such
documents admissible.2 Adoption of Rule 63(16) would continue the
same rule.

We have not discovered any situations beyond the birth-marriage-
death situations in which this rule would be operative. There are nu-
merous instances of various reports required of private citizens. These,
however, do not come within the terms of Rule 63(16). For example,
a clergyman who visits a person ill with a contagious disease must
report it to health officials.’® A person who discovers poison in an
animal is required to make a report.!* But no written report is required
to be prepared or filed; therefore Rule 63(16) would be inapplicable.
The owner of a dry cleaning establishment is required to file a written
report of any explosion on his premises.’® Here, although a written
report is required to be filed, no statute authorizes the owner to ‘‘per-
form to the exclusion of persons not so authorized, the functions re-
flected in the writing’’ (that is, discovery of and report of the explo-
sion). Again the rule is inapplicable.

1 Professor McCormick is of like opinion. McCormick, Hearsay, 10 RureErs L. REvV.

 Birth 827 (1958) Gopm §§ 10100-10102, 10125-10126. Marriage: CAL. H. & S. Copm
5§ 10300, 10325, 10350. Death: CAL. H. & S. Copm §§ 10200-10205, 10225, 10275.
Admissibility : Gaz. H. & S. CopE § 10577,

18 AL H. & S. CopE § 3125,

14 CAL. Bus. & ProF. CopE § 4163.

15CaL. H. & S. Cope § 13404, Along somewhat the same line is Section 17830 of the

Health and Safety Code, requiring reports of fires in apartment houses and
hotels.




HEARSAY STUDY-—RULE 63(15),(16) 525

Confidential Reports

Section 410 of the Health and Safety Code requires a physician who
diagnoses a case as epilepsy to report it in writing to the local health
office; the local health office must report it in writing to the State De-
partment of Public Health; the State Department of Public Health
must report it to the State Department of Motor Vehicles. It is pro-
vided, however, that such ‘‘reports shall be for the information of the
State Department of Motor Vehicles in enforeing the provisions of the
Vehicle Code of California, and shall be kept confidential and used
solely for the purpose of determining the eligibility of any person to
operate a motor vehicle on the highways of this State.”” 16

Unless Rule 63(15) and (16) are appropriately qualified, they might
be regarded as removing such restrictions as those illustrated above on
classified reports. Therefore, we recommend that these subdivisions be
amended by adding after the expression ‘‘Rule 64’’ in the first sentence
the following: ‘‘and subject to any rule imposing requirements of con-
fidentiality or restricted use.”’

Rule 63(15) and (16) Compared to Rule 63(13) and (14)

Rule 63(13) and (14) state the Uniform Rules version of the business
records exception. Rule 62(6) 17 defines ‘“business’’ so broadly that the
holding of a public office could plausibly be said to be a ‘‘business’
within the meaning of the definition. Why then have Rule 63(15) and
(16) at all?

Rule 63(13) and (14) '8 give the trial judge discretion to reject
business records for untrustworthiness. No such diseretion is given in
Rule 63(15) and (16) with reference to official records.’® Under Rule
63(13) a business record is admissible only when made ‘‘at or about
the time of the act, condition or event recorded.”’ There is no such
requirement of contemporaneity under Rule 63(15) and (16).2° In
view of these differences it is apparent that whereas there is some over-
lap between Rule 63(13) and (14) and Rule 63(15) and (16), there is
not a total coincidence.

Foundation Requirements

Plaintiff wishes to prove the issuance of a certain license to X. Plain-
tiff offers a bound book entitled ‘‘Record of Licenses.’’ Page ten of this
book contains the entry ‘‘License No. 645 issued to X, June 1, 1957.
J.8. Director of Licenses.”’

If this document is offered under Rule 63 (15) it is admissible only
‘“if the judge finds’’ the document was ‘‘made by a public official.”’ As
applied to the above case this requires a finding by the judge that first,
J.8. is Director, and second, that J.S. made the document. The judge

18 CAL. H. & S. Copbr § 410(4).

7 ‘A business’ as used in . . . [Rule 63](13) shall include every kind of business, pro-
fession, occupation, calling or operation of institutions, whether carried on for
profit or not.” UNIFORM RULE 62(6).

18 As proposed by the Commissioners on Uniform State Laws, Uniform Rule 63(14)
omits the provision for this discretion. We have proposed amending Rule 63(14)
to include the provision. See discussion on Rules 63(13) and 63(14) supra.

1 The general discretion stated in Uniform Rule 45 would, of course, be operative.
See quotation from McCormick, Hearsay, 10 RUTGERS L. REV. 620, 626-627 (1956)
in text at notecall 10, pp. 522-23, supra.

2 Nor is there such requirement today with reference to official records. Thus, for
example, birth, marriage and death records are admissible if made within a year
of the event. CAL. H. & S. CobE § 10577,
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must also find that making the record was ‘‘within the scope of duty’’
of J.S. and likewise it was his “duty to perform the act reported,”
1.e., issue the license.

A comparable foundation would seem to be required if the docu-
ment is offered under Section 1920 of the California Code of Civil
Procedure.

Now whereas Uniform Rule 68 contains detailed and elaborate pro-
visions respecting authenticating copies of official records, the rules are
silent as to the authentication of the originals of such records (save for
the general proposition of Rule 67 that all writings must be authenti-
cated and except for Rule 69 with reference to only one special kind of
record). Therefore, under the Uniform Rules, the present law and
practice remain operative as to authenticating the originals of public
records. Under this law and practice the only authentication required
is proof that the document was taken from official custody.?! Given
this in our case, then,

1. It is presumed or judicially noticed that J.8. is Director.??
2. It is presumed J.S. made the entry.?

3. Laws (domestic or otherwise) defining the duties of J.S. are ju-
dicially noticed.?*

A foundation under Rule 63(16) would also apparently be adequate
upon a showing that the writing came from official custody. The statu-
tory authorization of persons such as the purported maker could, of
course, be judicially noticed.?® The fact that the purported maker was
in fact the maker would probably be inferred from the fact that the
document was accepted for filing.

We deal with authentication of copies in our discussion on Rule
63(17).

Conclusion

Rule 63(15) and Rule 63(16), amended as suggested above, are rec-
ommended for approval.é

% Rogers Brothers Co. v. Beck, 43 Cal. App. 110, 184 Pac. 515 (1919); 7 ‘WIGMORE,
?Sggzl)qcm §§ 2158-2159. Cf. People v. Wilson, 100 Cal. App. 397, 280 Pac. 137

2 AL, CopE CIv. PrROC. §§ 1875(6), 1963(14) ; 7 WIGMORE, EVIDENCE § 2168.

2 CaL. Copm Crv. Proc. § 1963(15) ; 7 WIGMORE, EVIDENCE § 21569,

:?ﬁfi’ Cobpe Crv. Proc. § 1875(2), (3), (4).

28 The N.J. Committee approved subdivisions (15) and (16), but it had some reserva-
tions concerning subdivision (15). N. J. CoMMITTEE REPORT 146-50. The N. J.
Commisison approved subdivision (16), but it limited (15) to reports of officials
“other than officials acting in a judicial or quasi-judicial capacity.” The N. J
Commission also revised (15)(c). The subdivision as revised is as follows:
“Subject to Rule 64 written reports or findings of fact made by a public official
of the United States or of a state or territory of the United States, other than
officials acting in a judicial or quasi-judicial capacity, are admissible if the judge
finds that the making thereof was within the scope of the duty of such official
and that it was his duty (a) to perform the act reported, or (b) to observe
the act, condition or event reported, or (c) to investigate the facts concerning
the act, condition or event and to make statistical findings ***.” (*** indicates
omissions from URE subdivision ; italics indicates additions to URE subdivision.)
N. J. CoMMIsSION REPORT 60-61.

The Utah Committee revised subdivision (15) to except traffic accident reports
from its provisions and to permit only ‘factual data contained in written re-
ports or findings of fact” to be admitted pursuant to its provisions. The Utah
Committee qualified subdivision (16) with the introductory words, ‘“Except as
otherwise privileged . . . .” UTAH FINAL DRAFT 38-39.



Rule 63(17)—Content of Official Record;
Rule 68 and Rule 69—Authentication

Rule 63(17) provides as follows:

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except:
* * *

(17) Subject to Rule 64, (a) if meeting the requirements of au-
thentication under Rule 68, to prove the content of the record, a
writing purporting to be a copy of an official record or of an entry
therein, (b) to prove the absence of a record in a specified office,
a writing made by the official custodian of the official records of
the office, reciting diligent search and failure to find such record;

We also at this time consider Rules 68 and 69 relating to the authenti-
cation of copies of records.

Rule 63(17)(a)

If a public official of this State performs an official act and makes a
record of his performance, the record would be hearsay if offered as
evidence that the act was performed. Even though it is ‘‘evidence of a
statement which is made other than by a witness while testifying at
the hearing’’ which is ‘‘offered to prove the truth of the matter stated”’
and hearsay under Rule 63, the original record is admissible under Rule
63(15).1

Now if a copy of the record is offered, an additional feature is added
which produces a case of double hearsay. The copy is a statement by
the copyist asserting that its contents are the same as the original
record. This statement also ‘‘is made other than by a witness while
testifying at the hearing’’ and is ‘‘offered to prove the truth of the
matter stated,”’ i.e., that the original record states what the copyist
says it states. Thus, if the copy is to be accepted as evidence that the
official performed the act, it is first necessary to accept the hearsay
statement of the copy-maker as to the contents of the original record
and then under Rule 63(15) the hearsay statement of the official re-
corded in the original record can be accepted as evidence that he per-
formed the act.

To what extent should the hearsay of copyists of official records be
admissible? Clause (a) of Rule 63(17) provides that (subject to certain
conditions to be considered infra) any ‘‘writing purporting to be a
copy of an official record’’ is admissible, although hearsay. The extent
to which this is broad or narrow depends, of course, upon the condi-
tions just adverted to.

1t The record must be properly authenticated, as explained in our discussion of Rule
63(15) and Rule 63(16), and notice must be given as required by Rule 64.
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The principal condition is that a ‘‘writing purporting to be a copy’’
is admissible only “‘if meeting the requirements of authentication under
Rule 68.”’2 The scope of clause (a) of Rule 63(17) is, by reference,
thus determined by Rule 68.

Rule 68—Authentication of Copies of Records. Rule 68 provides as
follows:

Rule 68. A writing purporting to be a copy of an official record
or of an entry therein, meets the requirement of authentication if
(a) the judge finds that the writing purports to be published by
authority of the nation, state or subdivision thereof, in which the
record is kept; or (b) evidence has been introduced sufficient to
warrant a finding that the writing is a correct copy of the record or
entry; or. (¢) the office in which the record is kept is within this
state and the writing is attested as a correct copy of the record or
entry by a person purporting to be an officer, or a deputy of an
officer, having the legal custody of the record; or (d) if the office
is not within the state, the writing is attested as required in clause
(¢) and is accompanied by a certificate that such officer has the
custody of the record. If the office in which the record is kept is
within the United States or within a territory or insular possession
subjeet to the dominion of the United States, the certificate may be
made by a judge of a court of record of the distriet or political
subdivision in which the record is kept, authenticated by the seal
of the court, or may be made by any public officer having a seal of
office and having official duties in the district or political subdivi-
sion in which the record is kept, authenticated by the seal of his
office. If the office in which the record is kept is in a foreign state
or country, the certificate may be made by a secretary of an
embassy or legation, consul general, consul, vice consul, or consular
agent or by any officer in the foreign service of the United States
stationed in the foreign state or country in which the record is
kept, and authenticated by the seal of his office.

We shall first discuss clause (a) of Rule 68, then clauses (e) and (d),
returning finally to clause (b).

Rule 68(a). A published writing may be ‘g writing purporting to
be a copy of an official record or of an entry therein’’ within the mean-
ing of Rule 63(17) (a). As such it is admissible under that rule, pro-
vided it meets the requirements of Rule 68 (and provided the original
would be admissible under Rule 63(15) or 63(16)). The only authen-
tication requirement imposed by Rule 68 is that the publication purport
““to be published by authority of the nation, state or subdivision thereof
in which the record is kept.’” Given the requisite purport or appear-
ance, nothing more is required, for the publication ‘‘proves itself.’’ Tt
is ‘“self-authenticating.’’

sRule 63(17) is also “subject to Rule 64.” Rule 64 provides in part: “Any writing
admissible under exceptions . .. (17) ... of Rule 63 shall be received only if
the party offering such writing has delivered a copy of it or so much thereof
as may relate to the controversy, to each adverse party a reasonable time before
trial unless the judge finds that such adverse party has not been unfairly sur-
prised by the failure to deliver such copy.”
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This is in accord with California law and practice insofar as proof by
published copy of certain official records? is concerned. Therefore, we
believe it is desirable to extend this principle of proof by published
copy (as clause (a) of Rule 68 does) to cover any ‘‘official record’’ or
‘‘entry therein’’ (provided, of course, the original would be admissible).

Rule 68(c¢) and (d). A paper purports to be an attested or certified
copy of an official record in this State and is purportedly made by the
legal custodian of the original. Under clause (¢) of Rule 68 the pur-
port of the paper is sufficient authentication (i.e., the paper ‘‘proves
itself’’). The paper (although hearsay) is therefore admissible under
Rule 63(17) (a) (provided, of course, the original would be admissible
under Rule 63(15) or 63(16)). Note that while clause (¢) of Rule 68
requires that the writing be ‘‘attested as a correct copy’’ it does not
require that the writing bear the seal of the ostensible custodian. Cur-
rently California admits properly certified copies of official in-state
records,* but requires a seal ‘‘if there be any.”’®

Under clause (d) of Rule 68 if the original is an out-of-state official
record, a paper—though it purports to be a copy purportedly made by
the official custodian—is not sufficiently authenticated by its mere pur-
port. Without more, such a paper fails to qualify under Rule 63(17) (a)

2 Code of Civil Procedure Section 1918 provides, in part:
[O1fficial documents may be proved, in part:

1. Acts of the executive of this state . . . and of the United States . . .
may . . . be proved by public documents printed by order of the Legislature
or congress, or either house thereof.

2. The proceedings of the Legislature of this state, or of congress, by the
journals of those bodies . .. or by published statutes or resolutions, or by
copies . . . printed by their order.

3. The acts of the executive, or the proceedings of the legislature of a sister
state, in the same manner.

. The acts of the executive, or the proceedings of the legislature of a
foreign country, by journals published by their authority. . .

5. Acts of a county or municipal corporation of this state . . . by a printed
book published by the authority of such county or corporation.

It is worth noting that Rule 68(a) is phrased in terms of a writing which
“purports to be published by authority.” (Emphasis added.) On the other hand,
Code of Civil Procedure Section 1918 is phrased in terms of “documents printed
by” authority. The difference is without significance. Code of Civil Procedure
Section 1963(35) enacts the following presumption: “That a printed and pub-
lished book, purporting to be printed or published by public authority, was so
printed or published.”

t CaL. Copr Civ. Proc. §§ 1893, 1905, 1918(6), 1919. Note, Rule 68(c) is phrased in
terms of a writing . . . attested as a correct copy . .. by a person purporting
to be an officer . . . having . . . custody.” (Emphasis added.)

On the other hand, the references in the California statutes are to ‘“certified
copies” or to copies “certified by the legal custodian.” What the California legis-
lation means, however, is a purported certificate by a purported legal custodian.
Otherwise the apparent certificate would not be self-authenticating and extrinsic
evidence would be required as a foundation for the purported certificate., The
inconveniences of requiring such extrinsic evidence were pointed out in the early
California case of Mott v. Smith, 16 Cal. 533, 553 (1860). Since that time, there
seems to have been no doubt that the purport of the apparent certificate is a
sufficient foundation for admitting the document. Galvin v, Palmer, 113 Cal. 46,
45 Pac. 172 (1896) ; People v, Howard, 72 Cal. App. 561, 237 Pac. 780 (1925);
Rosenberg v. J. C. Penney Co., 30 Cal. App.2d 609, 86 P.2d 696 (1939). See also
6 WIGMORE, EVIDENCE § 1679.

The certificate which thus authenticates itself likewise authenticates the orig-
inal. 7 WIGMORE, EVIDENCE § 2158,

In cases under Section 1918(7) of the Code of Civil Procedure, the second cer-
tificate is self-authenticating thereby authenticating both the first certificate and
the original. People v. Domenico, 121 Cal. App.2d 124, 263 P.2d 122 (1953).

In cases under Section 1918(8) of the Code of Civil Procedure, the third cer-
tificate is self-authenticating thereby authenticating the first two certificates and
the original. 5 WiGMORE, EVIDENCE § 1679.

5 CaL. CopeE CIv. Proc. § 1923, As to what constitutes sufficient attestation or certifi-
cation, see In re Smith, 33 Cal.2d 797, 205 P.2d 662 (1949) (word “Attest” ac-
Eompaniid by signature and seal held sufficient). And see UNIFOrRM RULE 68

omment.
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and therefore is inadmissible under Rule 63. The additional require-
ment is a certificate that the person attesting the copy ‘‘has the custody
of the record.”” If the office in which the record is kept is within the
United States, its territories or insular possessions, such ‘‘certificate
may be made by a judge of a court of record of the distriet or political
subdivision in which the record is kept, authenticated by the seal of the
court, or may be made by any public officer having a seal of office and
having official duties in the district or political subdivision in which the
record is kept, authenticated by the seal of his office.”’

Is a certificate apparently complying with these conditions self-
authenticating? The references here to ‘‘judge,’’ ‘‘public officer,”’
“‘seal’” and ‘‘certificate’’ omit the qualifying adjective ‘‘purported.”
Nevertheless the terms should be read as thus qualified. Clause (d) of
Rule 68 is based upon the Model Code Rule 517(1) (¢) (i). The latter
referred to ‘‘a person purporting to be a judge’’ or ‘‘purporting to be
a public officer’’ whereas in constructing Rule 68(d) the Commissioners
on.Uniform State Laws probably regarded the qualifications expressly
stated in Model Code Rule 517 as necessarily implicit and omitted ex-
plicit qualification for the sake of simplicity of statement. When we
consider their explanation of the underlying purpose as stated in the
comment to Rule 68, which is to simplify ‘‘the methods of proving the
authenticity of copies of official records,’’ there can be little doubt that
the Commissioners on Uniform State Laws intend the ostensible certifi-
cate to be self-authenticating.

The apparent certificate of the purported ‘‘judge’’ or ‘‘public offi-
cer’’ thus ‘‘proves itself’’ to the extent of establishing a prima facie
case that the judge or the officer made it. We have, then, the written
statement of the judge or officer that the apparent custodian ‘‘has the
custody of the record’” which is an original official hearsay statement
admissible under Rule 63(15). This authenticates the apparent custo-
dian’s statement under Rule 68(d), which, although hearsay, becomes
admissible under Rule 63(17) (a).

As pointed out above, if the original record is an out-of-state record
the purport of an apparent official copy by the custodian is not, stand-
ing alone, enough to qualify for admissibility under Rule 68(d). In
addition ‘‘a certificate that such officer [i.e., the apparent custodian]
has custody of the record’’ is required to qualify this evidence for
admissibility. If the office in which the record is kept is in a foreign
state or country, this certificate ‘‘may be made by a secretary of an
embassy or legation, consul general, consul, vice consul, or consular
agent or by any officer in the foreign service of the United States sta-
tioned in the foreign state or country in which the record is kept, and
authenticated by the seal of his office.”” For reasons comparable to
those stated above, a certificate apparently complying with these con-
ditions is self-authenticating.

In some respects clause (d) of Rule 68 is more liberal than present
California practice; in other respects it is more strict. As to out-of-
state documents specified in subdivisions (1), (2), (3) and (9) of
California Code of Civil Procedure Section 1918, California accepts
the purported certificate of the official custodian without requiring
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more.® As to out-of-state documents specified in subdivision (7) of See-
tion 1918, California requires more than the purported certificate of
the custodian end more than Rule 68(d) requires., There must be not
only the certificate of the custodian but also a certificate of ““the Sec-
retary of State, judge of the supreme, superior, or county court, or
mayor’’ that ‘‘the copy is duly certified by the officer having the legal
custody of the original.”’ 7 Rule 68(d) recognizes that persons other
than these are competent to execute the requisite certificate of the
custodian’s custody. To this extent the rule is more liberal. As to a
document located in a foreign country, subdivision (8) of Section 1918
of the California Code of Civil Procedure requires a certificate of the
custodian, a certificate by an appropriate official of the country and
a certificate by a representative of United States foreign service authen-
ticating the signature of the appropriate official of the country. Thus
Caligornia requires three certificates whereas Rule 68(d) requires only
two.

In summarizing this comparison and evaluating the respective merits
of Section 1918 and Rule 68(d) it can be said that each is better than
the other to the extent that it requires fewer certificates or makes it
easier to obtain the requisite certificates. From this viewpoint Rule
68(d) is preferable to Section 1918(7) ® and 1918(8) 1® whereas the
other sections of Section 1918 are preferable to Rule 68(d).1! Under
these circumstances the best solution would be to amend Rule 68(d)
to incorporate therein the best features of Section 1918.12

Since the portions of Section 1918 which are preferable to Rule 68
have reference for the most part!3 to federal records, clause (e¢) of
Rule 68 should be amended by adding the phrase ‘“or is an office of
the United States government whether within or without this state’’
after the phrase ‘‘the office in which the record is kept is within this
state.’”’ Clause (d) of Rule 68 should be amended by adding the phrase
‘‘or is not an office of the United States government’’ after the phrase
‘‘if the office is not within the state.’’

8See Car. Cobm Civ. Proc. § 1918(1) (certified copies by Secretary of State to prove
the acts of executive) ; CaL., Cobe C1v. Proc. § 1918(2) (certified copies by clerks
to prove proceedings of congress) ; CaL. Cobe CIV. PROC. § 1918(3) (similar to
above as to acts of executive or proceedings of legislature of sister State); CAL.
Copm Civ. Proc. § 1918(9) (documents in the departments of the United States
government provable by certificate of the legal custodian) ; Car. Cope Civ. Proc.
§ 1'!:)05i (j;ldicial record of the United States provable by copy certified by legal
custodian),

7CAL. Cobg C1v. Proc. § 1918(7). Proof of the Jjudicial record of a sister State by
copy requires a certificate by the clerk and a certificate by ‘“the chief judge or
presiding magistrate.” CaL. Cobe Civ. ProC. § 1905, As to proof of out-of-state
record of the justice of the peace court, see CaL. Cope CI1v. PRroC. §§ 1921-1922,

8CaL. Cope C1v, Proc. § 1918(8). Proof of a foreign judicial record likewise requires
three certificates (by the clerk, by the judge, by the representative in United
States foreign service). CAL. Cobe C1v. Proc. § 1906. Section 1901 could be read
as eliminating the necessity for third certificate. Apparently it has never been
construed in this manner.

? And to CaL. Copr Crv. Proc. § 1905, See note 7, supra.

10 And to CAL. CobE C1v. Proc. § 1906. See note 8, supra.

1 As to proof of United States judicial records Code of Civil Procedure Section 1905
is preferable to Uniform Rule 68(d).

2 Wigmore has high praise for Code of Civil Procedure Section 1918, and uses it as
the basis for a proposed Model Act, See 5 WIGMORE, EVIDENCE §§ 1638a, 1680b,

1 See CAL. Cope Civ. Proc. Section 1918(3), having reference to proof of the “acts of
the executive, or the proceedings of the legislature of a sister state,” which
permits proof by only an unpublished certified copy. As such it is preferable to
Rule 68(d). However, since proof of these matters could normally be by pub-
lished copy under Rule 68(a), we do not advise any amendment to preserve
Section 1918(3).
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Rule 68(b). As we have pointed out, Rule 63(17) (a) is an exeep-
tion to the hearsay rule, Rule 63. By reference, however, the scope of
Rule 63(17) (a) is determined by Rule 68. Considering Rule 63(17) (a)
along with Rule 68(a), 68(c) and 68(d), the result is that Rule
63(17) (a) serves to continue in operation the presently recognized
processes of proof of official records by published copies and by ecerti-
fied copies of legal custodians. The principal impact of Rule 63(17) (a)
here is to liberalize these processes in the respects previously discussed.

When we consider Rule 63(17) (a) in relation to clause (b) of Rule
68 we find, however, that a new exception to the hearsay rule is cre-
ated and a process of proof presently unavailable is made available.

Subject to Rules 64 1* and 68, Rule 63(17) makes admissible any
‘‘writing purporting to be a copy of an official record or of an entry
therein.’’ This covers not only published copies and certified copies by
legal custodians but also any copy made by anybody. If then we look
to Rule 68 to find the authentication requirements for copies other
than published copies (under clause (a) of Rule 68) and other than
certified copies by custodians (under clauses (e) and (d) of Rule 68)
we find such requirement in Rule 68(b). Thus:

A writing purporting to be a copy of an official record or of an
entry therein, meets the requirement of authentication if . . . (b)
evidence has been introduced sufficient to warrant a finding that
the writing is a correct eopy of the record or entry . . . .

This seems to contemplate evidence extrinsic to the writing itself.
In other words, the writing here is not self-authenticating (as it is
under clauses (a) and (c¢) of Rule 68). But given sufficient evidence
to warrant a finding that the writing is a correct copy, the copy is then
admissible even though it is hearsay.

How does this compare with the law of today? Is this really a new
exception to the hearsay rule?

Today a copy made by a private person must be verified by a wit-
ness who can testify from knowledge as to the contents of the original
document.’® This means one who made the copy,'® or one who compared
it with the original 17 or one who read the original while another read
the copy (or vice versa) 18 or possibly one who—though he bas never
before seen the copy—has such a photographic memory of the contents
of the original that he can testify to the accuracy of the copy from his
present recollection of the original 1

To the extent that the ‘‘evidence sufficient to warrant a finding that
the writing is a correct copy’’ in the sense of Rule 68(b) is evidence of
the kind just described it is obvious that Rule 68(b) does not change
the law prevailing today.

However, to the extent that such evidence comes from other sources,
a change is involved and this—in combination with Rule 63(17) (a)—

1 See note 2, p. 528, supra.

15 4 WIGMORE, EVIDENCE §§ 1273, 1277-1281.
1874, § 1278.

wId, § 1280,

181d. § 1279.

®rd, § 1280(2).
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creates a new exception to the hearsay rule. Thus, if it is shown that
the copy was made by C, in the course of research for a Ph.D. thesis,
and if this is thought to ‘‘warrant a finding that the copy is correct’’
the copy is admissible under this new exception. It is, however, a de-
sirable exception. If the original of the record is in existence, the ad-
versary can check the accuracy of the copy. If the original is not in
existence and if the copyist is unavailable, the copy may be indispen-
sable as a source of proof. There is little danger that anonymous or
suspicious copies will be received in view of the foundation that is
required.

Rule 63(17)(b)

The absence of an official record may be relevant evidence of the
nonoccurrence of an event or the nonexistence of a condition.2® At
common law, however, such absence could not be established by the
custodian’s certificate of due search and inability to find.2! While the
custodian’s certificate which purported to copy his records ?? was ad-
missible at common law, his certificate which purported to inventory
his records was not admissible. This, says Wigmore, ‘“will some day be
reckoned as one of the most stupid instances of legal pedantry in our
annals.’’ 23 .

Rule 63(17) (b) would create a special exception to the hearsay rule
making admissible a writing made by the official custodian of the official
records of the office, reciting diligent search and failure to find such
record to prove the absence of a record in a specified office.

Rule 69—Certificate of Lack of Record. Rule 69 provides:

A writing admissible under exception (17)(b) of Rule 63 is au-
thenticated in the same manner as is provided in clause (¢) or (d)
of Rule 68.

Accordingly, a purported custodian’s eertificate under Rule 63(17) (b)
would either ‘‘prove itself’”” under Rule 68(c) or would require an
additional certificate under Rule 68(d) which would ‘‘prove itself’’
and thus achieve admissibility of a custodian’s certificate.

Photographic Copies

Suppose a document is apparently a photograph of a public in-state
record. Attached to this document is another document stating: ‘“At-
test: A true copy made by photograph June 1, 1957 under my diree-
tion and control. Signed J.S. Secretary and Custodian, (Seal).”’ These
documents are admissible today under Section 1920b of the Code of
Civil Procedure which provides that the content of an official record
20 5 WIGMORE, EVIDENCE § 1633(6).

%I, § 1678.

2 The practice of admitting certified copies by official custodians is, of course, wide-
spread and, as Professor McCormick stated, “in this country may be said to have
common-law sanction, even apart from innumerable particular enabling statutes.”

McCorMICK, EVIDENCE § 292, p. 615.
23 5 WIGMORE, EVIDENCE § 1678 at 754.
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may be proved by a certified photographic copy.?* The documents
would be likewise admissible under Rules 63(17) (a) and 68. Although
these are so phrased that they apply only to ‘‘a writing purporting to
be a copy’’ (emphasis added), Rule 1(13) defines ‘‘writing’’ to include
‘“photostating’” and photography.?®

Conclusion

Tn conclusion, Rules 63(17) and 69 are recommended for approval
as drafted. Rule 68 is recommended in the amended form proposed
suprae.28

2 Code of Civil Procedure Section 1920b provides:

A print, whether enlarged or not, from any photographic film, including
any photographic plate, microphotographic film, or photostatic negative, of
any original record, document, instrument, plan, book or paper destroyed or
Jost after such film was taken may be used in all instances that the original
record, document, instrument, plan, book or paper might have been used, and
shall have the full force and effect of said original for all purposes; provided,
that at the time of the taking of said photographic film, microphotographic,
photostatic or similar reproduction, the person or officer under whose direction
and control the same was taken, attached thereto, or to the sealed container
in which the same was placed and has been kept, or incorporated in said
photographic film, microphotographie, photostatic or similar reproducion, a
certification complying with the provisions of Section 1923 of this code and
stating the date on which, and the fact that, the same was so taken under
his direction and control.

Presumably Section 1920b is limited by Section 1918(7) and (8).

2 Uniform Ruleé 72p which is a simplified version of the Uniform Photographic Coples
of Business and Public Records as Evidence Act—currently in force in California
as Code of Civil Procedure Sections 1953i-19531—deals only with such photo-
graphic copies as “it was in the regular course of . . . official activity to make
and preserve ... as a part of the records of such . .. office.” (Emphasis
added.) This apparently has reference to permanent photographic records, not
to intermittent photographic copies supplied by the office as a service to citizens.

2 The N. J. Committee, the N. J. Commission and the Utah Committee all approved
subdivision (17); however, all three groups recommended substantial modifica-
tion of Rules 68 and 69. N. J. CoMMITTEE REPORT 151, 177-81; N. J. CoMMIs-
SION REPORT 61, 69-70; UTAH FINAL DRAFT 39, 46-48.



Rule 63(18)—Certificate of Marriage
Rule 63(18) provides:

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except :
* * *

(18) Subject to Rule 64! certificates that the maker thereof
performed a marriage ceremony, to prove the truth of the recitals
thereof, if the judge finds that (a) the maker of the certificate at
the time and place certified as the time and place of the marriage
was authorized by law to perform marriage ceremonies, and (b)
the certificate was issued at that time or within a reasonable time
thereafter;

A recorded certificate of marriage is provable either under Rule
63(16) or (17). Accordingly a proponent may offer the original of the
public record under Rule 63(16) or a copy of the record under Rule
63(17). What is the situation, however, if a proponent offers the docu-
ment which the celebrant delivered to the parties at the time of the
ceremony ? In this event the proponent is not offering to prove the con-
tents of any public record. He is disregarding the public records as a
source of proof (probably because no such record exists) and is seek-
ing a finding of marriage solely on the basis of the written statement
by the apparent celebrant. Although the statement is hearsay, it is
admissible if the judge finds that the conditions stated in Rule 63(18)
are met; thus the certificate is admissible whether the marriage cere-
mony was civil or religious.

Section 1919a of the Code of Civil Procedure provides that a certifi-
cate issued by a clergyman is admissible under certain conditions.?
Rule 63(18) is broader than Section 1919a in that it covers nonecclesi-
astical certificates.

Rule 63(18) is also more liberal with respect to authentication. Sec-
tion 1919b requires authentication of the certificate by requiring an
additional certificate from a superior ecclesiastical officer which in turn
is authenticated by another certificate of the Secretary of State (or in
the case of a foreign marriage by certificates by the sovereign and a
representative of the United States foreign service). Is it reasonable
to assume that the Legislature intended the authentication preseribed
to be the only authentication acceptable? Probably so. In creating the

!Rule 64 provides in part as follows: “Any writing admissible under exceptions . . .
(18), and (18) of Rule 63 shall be received only if the party offering such
writing has delivered a copy of it or so much thereof as may relate to the con-
troversy, to each adverse party a reasonable time before trial unless the judge
finds that such adverse party has not been unfairly surprised by the failure to
deliver such copy.”

2 Section 1919a of the Code of Civil Procedure provides in part as follows: “Church
records . . . and/or certificates . . . issued by a clergyman . . . shall be com-
petent evidence of the facts recited therein, if properly proved, attested and
authenticated as provided in Section 1919b.”

(535)
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new exception to the hearsay rule for chureh records (as the sections
in question do), the Legislature may well have meant that the evidence
should be admissible only under the conditions stated. I { Sections
1919a and 1919b are to be read as exclusive (i.e., if expressio unius est
exclusio alterius applies, as we suspect it does) then adoption of Rule
63(18) in this jurisdietion would bring about a minor change respect-
ing authentication.

The foundation required under Rule 63(18) is a showing adequate
to convinee the judge of the following:

1. The purported maker of the certificate is the actual maker.
2. Authority of the maker.
3. Issuance in a reasonable time.

The mere purport of the instrument is not adequate for this purpose.

The document is not of that class of writings which under Rule 68

“prove themselves.”” But under Rule 67 the document may be authen-

ticated ‘‘by evidence sufficient to sustain a finding of its authenticity

or by any other means provided by law.”’ This would seem to free
the proponent from the restrictive provisions of Section 1919b regard-
ing authentication and to make other means of authentication avail-
able. The availability of these other methods, however, would be no
great boon to the proponent. Although he would be aided by a pre-
sumption that the writing is truly dated,? it is doubtful whether any
presumption would come to his aid regarding the genuineness of the
maker’s signature or regarding the authority of the maker.* Further-
more, these matters in most cases would probably be beyond the per-
missible scope of judicial notice.® In the end, most proponents would
probably find that they must use either the method preseribed by Sec-
tions 1919a and 1919b or call the celebrant, his ecclesiastical associate
or superior as a witness. The former method would seem to be prefer-
able in most cases. However, for those few cases in which the latter
method might be preferable or in which other means might be available,
these means should be permitted. Rule 63(18) is desirable in that it not
only provides for validating religious certificates by various means, but
also provides for admitting eivil certificates.®

Therefore, Rule 63(18) is recommended for approval.?

8 CaL. Copg Crv. Proc. § 1963(23).

4 Query whether Secton 1963(14), (15) would apply and serve to authenticate a civil
certificate. Query also whether Section 1963(33) would apply and serve to au-
thenticate an ecclesiastical certificate.

s CaL. Cope Crv. Proc. § 1875,

8 Wigmore approves of admitting marriage certificates with the warning, however,
that “a certificate given directly by the oelebrant is in the lapse of time difficult
for honest persons to authenticate and easy for dishonest ones to fabricate.” 5
WIGMORE, BVIDENCE § 1645(4), p. 585.

rThe N. J. Committee and the Utah Committee recommended approval of this sub-
division. N. J. COMMITTEE REPORT 151; UTAH FINAL DraFT 39. The N. J. Com-
mission revised the subdivision to provide that a marriage certificate is admis-
gible if “it purports (a) to have been made within a reasonable time after the
marriage ceremony and (b) to have been made by a person who at the time
and place of the marriage was authorized by law .to perform marriage cere-

monies,” thus eliminating the requirement of an affirmative finding by the
judge to that effect. N. J. CoMMISSION REPORT 62.



Rule 63(19)—Records of Documents Affecting
an Interest in Property

Rule 63 (19) provides:

Rule 63. Evidence of a statement which is made other than
by a witness while testifying at the hearing offered to prove the
truth of the matter stated is hearsay evidence and inadmissible
except:

* [ ] *

(19) Subject to Rule 64 the official record of a document pur-
porting to establish or affect an interest in property, to prove the
content of the original recorded document and its execution and
delivery by each person by whom it purports to have been exe-
cuted, if the judge finds that (a) the record is in fact a record of
an office of a state or nation or of any governmental subdivision
thereof, and (b) an applicable statute authorized such a document
to be recorded in that office;

In discussing Rule 63(19) it must first be distinguished from Code
of Civil Procedure Section 1948 which provides as follows:

Every private writing, except last wills and testaments, may be
acknowledged or proved and certified in the manner provided for
the acknowledgment and proof of conveyances of real property,
and the certificate of such acknowledgment or proof is prima facie
evidence of the execution of the writing, in the same manner as if
it were a conveyance of real property.

This sensible and useful rule would be carried forward under Rule
63(15). The certificate of the certifying officer would in cases of ‘‘ac-
knowledged and certified’’ come under Rule 63(15)(b) and would
in cases of ‘‘proved and certified’’ 2 come under Rule 63(15) (e¢). Since
the certificate is admissible, it would authenticate the document and
make it admissible evidence.

This, however, has reference only to the original document as evi-
dence. What if the document is recordable, is in faet recorded, and
the record is offered? Here the record probably does not come within
Rule 63(15)(a), (b) or (c).?® In this situation a special exception is
necessary or at least desirable. Rule 63(19) provides that exception.

Two limitations are of interest. First, Rule 63(19) applies only to
instruments that are recordable under the prevailing law of the state
which is the situs of the record. Second, this subdivision applies only
if the recordable document purports ‘‘to establish or affect an interest
in property.”” But when the subdivision is applicable it makes the
record effective as evidence of contents, execution and delivery.

L CaL. Civ. CopE §§ 1180-1193.
2 CaL. C1v. Copg §§ 1195-1201,
8 This point is not entirely clear. See, e.g., 5 WIGMORE, EVIDENCE § 1648, pp. 601-602.
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In regard to the record of a properly recorded instrument ‘‘convey-
ing or affecting real property’’ Rule 63(19), if adopted in California,
would merely carry forward that portion of Section 1951 of the Code
of Civil Proecedure which now provides such record may be ‘‘read in
evidence . . . without further proof’’ (which means ‘‘read’ as evi-
dence of contents, execution and delivery).* So far as the record of a
properly recorded chattel mortgage is concerned, Rule 63(19), if
adopted in California, would merely carry forward that portion of
Section 2963 of the Civil Code which provides that recording has the
same effect as ‘‘the recording of conveyances of real property,’’ which
(presumably) means the record may be ‘‘read in evidence’’ as under
Seetion 1951 of the Code of Civil Procedure.

We do not pause here to inquire exhaustively into the subjeet of
what instruments purporting ‘‘to establish or affect an interest in
property’’ in Rule 63(19) are recordable under the law of California.
Tt is worth noting, however, that generally speaking such instruments
are recordable only if acknowledged and certified or proved and certi-
fied.5 This being so, a general rule, such as Rule 63(19), making the
record admissable seems both safe and desirable.

Rule 63(19) deals only with admissibility of the record itself. Usually
a properly certified copy of the record is offered. Such a certified copy
would be admissible under both Rule 63(17) and Section 1951 of the
California Code of Civil Procedure.

Rule 63(19) applies to out-of-state records as well as to in-state
records. Its application to out-of-state records is what Wigmore calls
the “‘orthodox view’’ ® and the view is seemingly embraced in the gen-
eral proposition of Code of Civil Procedure Section 1918(7) to the
effect that ‘‘documents . . . in a sister State [may be proved] by the
original.”’

Thus Rule 63(19) is recommended for approval.”

¢ Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931); Mercantile Trust Co. v. All
Persons, 183 Cal. 369, 876, 191 Pac. 691, 694 (1920).

5 CAL. Govr. CopE § 27287.

85 WIGMORE, EVIDENCE § 1652, p. 629. .

7The N. J. Committee, the N. J. Commission and the Utah Commission all approved
subdivision (19). N. J. COMMITTEE REPORT 152-53; N. J. CoMMISSION REPORT 62 ;
UTAH FiNAL DRAFT 39-40.



Rule 63(20)—Judgment of Previous Conviction
Rule 63(20) provides as follows:

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except:
#* * *

(20) Evidence of a final judgment adjudging a person guilty

of a felony, to prove any fact essential to sustain the judgment;

As Against the Convicted Party

The Commissioners on Uniform State Laws in their comment on
Rule 63(20) state, ‘‘ Analytically a judgment of conviction is hearsay.’’
‘What is the analysis which leads to this conclusion? Consider the
following recitals of the typical judgment:

‘Whereas the said defendant, having been duly found guilty in this
court of the crime of ROBBERY, a felony as charged in Count 1
of the information which the jury found to be Robbery in the first
degree, it is therefore Ordered, Adjudged and Decreed, ete.

This is double hearsay when offered as evidence that defendant really
committed the crime charged. It is a hearsay statement as to the
content of the verdiet.! In addition, the content of the verdict is a
hearsay statement that the defendant committed the crime.

Not only is such a judgment hearsay, it is (if we are to apply
ordinary rules enforced in the case of ordinary testimony) also ob-
jectionable under the knowledge and opinion rules. The jury’s state-
ment of the defendant’s guilt is not based on firsthand knowledge.
Furthermore, it is phrased in terms of an overall conclusion not per-
mitted in the case of ordinary testimony.

If we were willing to hurdle all of these obstacles to make a judg-
ment of guilt admissible evidence in another case, there would still
remain, as Professor Hinton has argued, the practical consideration
that if such judgment were the only evidence, the jury must either
blindly accept it or (with equal blindness) reject it because there is
no rational alternative.2

In our opinion it is not difficult to answer these objections insofar
as they concern the case in which the judgment is offered against the
party who was convicted. As to hearsay, the essence of the hearsay
rule is the right of cross-examination. In objecting on hearsay grounds
to the judgment as evidence the convicted party in effect argues for a
right to cross-examine the jurors. He had no such right in the case
leading to the judgment. At most his right then was to poll the jury
(not cross-examine them). If without any right to cross-examine the

1This hearsay aspect, in and of itself, is no bar to admissibility. The official written
statements exception, Rule 63(15), is applicable, The real problem is the other
hearsay aspect mentioned in the text.

2 Note, 27 ILL. L, REV. 195 (1932). See also Bush, Criminal Convictions as Evidence
in Civil Proceedings, 29 Miss. L. J. 276 (1958); Cowen, The Admissibility of
Criminal Convictions in Subsequent Civil Proceedings, 40 Carr. L. Rmv. 225
(1952) ; Notes, 46 Jowa L. REv. 400 (1961), 7 U.C.L.A. L. REv. 534 (1960),
14 WASH. & LEE L. REV. 259 (1957).
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jurors he is bound by their verdiet, in that case, should the judgment
not be at least admisstble against him in the present case? The hearsay
statement of an ordinary person, be he biased or unbiased, smart or
dumb, corrupt or honest, stands on an entirely different footing from
the hearsay statement of a jury. A jury is composed of persons espe-
cially screened for bias, honesty, intelligcence, and other traits, and
especially sworn to make a special kind of solemn statement of extraor-
dinary import. The screening proeess, the oath ‘‘well and truly’’ to try
the case and the solemnity of the ocecasion may be here regarded as an
adequate substitute for the normal test of cross-examination.

If we think of the jury’s statement as the very special kind of state-
ment that it is, this hurdles the hearsay objection. It also circumvents
the knowledge and opinion objections. Under these peculiar circum-
stances, want of prior knowledge is here a positive virtue. Under the
same eircumstances it is peculiarly appropriate that the statement be
in the form of a conclusion.

In short, the statement of a jury embodied in its verdict is sut generis.
It stands apart from other kinds of written and oral statements. Be-
cause of this uniqueness, the usual principles applicable to ordinary
statements (right of cross-examination, knowledge, opinion) may ap-
propriately be regarded as inapplicable to the jury’s statement.

If we now enlarge our point of view to think of the problem in less
technical terms than hearsay, knowledge and opinion, we discover that
there is no plausible objection to admitting the judgment as evidence
against the convicted party on the point of weight of the evidence or
on the point of fairness to that party. The judgment possesses great
probative force, since it manifests persuasion of the jury beyond a
reasonable doubt. The convieted party has had his day in eourt. Assum-
ing the eriminal charge was serious enough to motivate him to put
forth his best efforts and to motivate the jury to put forth their best
efforts, no unfairness results in using the judgment as evidence against
him in another case. These assumptions are clearly sound when the
criminal charge was a felony. Possibly they are not sound when the
charge was a misdemeanor. At any rate, this is the philosophy of the
Commissioners on Uniform State Laws as expounded in the comment
on Rule 63(20) which states:

[T]here is widespread opposition to opening the door to let in
evidence of convictions particularly of traffic violations in actions
which later develop over responsibility for damages. In other
words, trials and convictions in traffic courts and possibly in mis-
demeanor cases generally, often do not have about them the tags
of trustworthiness as they often are the result of expediency or
compromise. To let in evidence of conviction of a traffic violation
to prove negligence and responsibility in a civil case would seem
to be going too far and for that reason this rule limits the admissi-
bility of judgments of conviction under the hearsay exception to
convictions of a felony.

Even as thus limited, Rule 63(20) goes beyond the current law.
Today, a judgment of guilt upon a plea of not guilty is inadmissible
in another action, even though the crime is felony and even though
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the judgment is offered against the convicted party.® The judgment
may, however, be shown to impeach his credibility as a witness and for
other limited purposes.t Tomorrow, this could be changed, so far as
felony convictions are concerned, by adopting Rule 63(20) and thus
admitting the judgment against the convicted party in any action in
which his guilt is material. Such judgment would not be conclusive
but would, it seems, create a rebuttable presumption under Section
1963 (17) of the Code of Civil Procedure.®

As Against Parties Other Than the Convicted Party

Thus far we have been thinking of a judgment of guilt offered
against the convicted party. Now we must note the fact that under
Rule 63(20) admissibility is not so limited. Under this exception the
judgment is admissible whenever relevant. Thus, let us suppose that
B is charged with receiving from A goods stolen by A, knowing them
to have been stolen. Under Rule 63(20) the judgment of A’s conviction
is admissible against B to prove the theft. This means that if A has
fought the charge B must be satisfied with A’s day in court to the
extent of letting the jury in B’s case be advised of the verdict of the
jury in A’s case (and to the extent of being charged that this creates
a presumption). If A has pleaded guilty B is prejudiced (to the extent
indicated immediately above) by this plea.®

In the first of these two situations the idea of the Commissioners on
Uniform State Laws is roughly the same as that underlying Rule 63
(3) (b) (ii) which requires B to be satisfied with A’s cross-examination
of a witness now unavailable. That idea is now extended to require B
to be satisfied with A’s conduet of A’s defense in its entirety. So far
as the second situation is concerned the idea is basically the same as
that underlying Rule 63(10) making A’s statement against A’s in-
terest (statement subjecting him to criminal liability) admissible
against B.

Conclusion

Personally we approve of these extensions.” If, however, they are un-
acceptable, they may easily be eliminated from the rule by inserting
the following amendment after the word ‘‘prove’’: ‘‘as against such
person or his successor in interest.”’

*s Board of Education v. King, 82 Cal. App.2d 857, 187 P.2d 427 (1947) ; McCORMICK,
EVIDENCE § 295; 5 WIGMORE, EEVIDENCE § 1671a.

If defendant pleads guilty, this is, of course, admissible against him as an ad-
mission. Olson v. Meacham, 129 Cal. App. 670, 19 P.2d 527 (1933); Kohle v.
Sinnett, 118 Cal. App.2d 126, 257 P.2d 483 (1953). This is not, however, ad-
missible against another party. Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867).
Cf. Ando v. Woodberry, 9 App. Div.2d 125, 192 N.Y.S.2d 414 (1959), which
holds that defendant’s plea of guilty in a traffic court is inadmissible against
him in a civil action. The case is noted in 26 BROOKLYN L. REv. 315 (1959), 9
BurraLo L. Rev. 373 (1960), 28 ForpEAM L. REv. 369 (195%), 6 N.Y.L.F. 241
(1959), 11 SYRACUSE L. REv. 298 (1960), 13 Vanp. L. Rev. 797 (1960).

4+ McCorMICK, EVIDENCE §§ 43, 157-161.
5 The presumption is that “a judicial record, when not conclusive, does still correctly
determine or set forth the rights of the parties.”

We deal here only with the effect of the judgment as evidence, laying to one
side the question of mutuality of estoppel and the effect of a judgment as estop-
pel. On the latter question see Bernhard v. Bank of America, 19 Cal.2d 807, 122
P.2d 892 (1942); and see Currie, Mutuality of Collateral Estoppel: Limits of the
Bernhard Doctrine, 9 STAN. L. RBV. 281 (1957).

s It is otherwise today. See Burke v. Wells, Fargo & Co., 34 Cal. 60 (1867).

7The N. J. Committee and the Utah Committee both recommended approval of sub-
division (20) without substantial modification. N. J. COMMITTEE REPORT 153-54;
UTAH FINAL DRAFT 40. The N. J. Commission recommended that the applica-
bility of the subdivision be limited to civil cases. N. J. CoMMISSION REPORT 63.



Rule 63(21)—Judgment Against Persons
Entitled to Indemnity

Rule 63, subdivision (21) provides as follows:

Rule 63. Evidence of a statement which is made other than by

a witness while testifying at the hearing offered to prove the truth

of the matter stated is hearsay evidence and inadmissible except:
» * *

(21) To prove the wrong of the adverse party and the amount of
damages sustained by the judgment creditor, evidence of a final
judgment if offered by a judgment debtor in an action in which
he seeks to recover partial or total indemnity or exoneration for
money paid or liability incurred by him because of the judgment,
provided the judge finds that the judgment was rendered for
damages sustained by the judgment creditor as a result of the
wrong of the adverse party to the present action;

A judgment is rendered against a surety on a fidelity bond for wrong
of the prineipal or against a master for the tort of his servant or against
a warrantee for want of title. The surety, master or warrantee, as in-
demnitee, sues the principal, servant or warrantor as indemnitor. If
the indemnitee ‘‘ gave to the indemnitor reasonable notice of the action’’
against the indemnitee and requested the indemnitor ‘‘to defend it or
to participate in the defense,’”’ then the indemnitor is bound by the
judgment ‘‘as to the existence and extent of the liability of the in-
demnitee.”’ ! Under these circumstances, there is no necessity in the
action of indemnitee vs. indemnitor to relitizate the issue of the wrong
of the prineipal, or servant or the issue of the want of title. Since the
judgment binds the indemnitor, there is no problem of whether the
indemnitee may use the judgment merely as an item of evidence. This
problem arises only when the indemnitee has neglected to take the
steps requisite to make the judgment binding.2

The idea underlying Rule 63(21) is that, even though as evidence
the judgment is hearsay 3 and even though the indemnitor has not had
the notice and opportunity to defend requisite to give the judgment
binding force, nevertheless, the judgment should be admissible against
the indemnitor as an item of nonconclusive evidence. In behalf of this
proposal it may be argued that, even though the indemnitor has not
had notice and opportunity to defend the action against the indemnitee,
the interests of the indemnitor have probably been safeguarded by
adequate representation by the indemnitee and the judgment is prob-

1t RESTATEMENT, JUDGMENTS § 107 (1942). See also id. § 108.
The same principle is embodied in Code of Civil Procedure Section 1912 and

C’;gil( 8%?; Section 2778(5). See also Pezel v. Yerex, 56 Cal. App. 304, 205 Pac.
4 .

tThe difference between the judgment as binding (as conclusive or as estoppel) and
as evidence is recognized in our statutes—Caxr. Crv. Cope § 2778(5), (6)—and
decisions, Eva v. Andersen, 166 Cal. 420, 137 Pac. 16 (1913).

& See discussion in text on UNIFORM RULE 63(20) supra.
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ably ‘‘right.”” In exceptional cases where this is not so, the indemnitor
may yet protect himself by relitigating the issue and proving the judg-
ment is ‘‘wrong.’’* In any event it seems that the principle underlying
Rule 63(21) has long been accepted in California.’

It is recommended that Rule 63(21) be approved.®

«Under Code of Civil Procedure Section 1963(17) the judgment would probably give
rise to a disputable presumption.

5 CAL. C1v. CoDE § 2778(6).

e The N. J. Committee and the Utah Committee both approved this subdivision, al-
though the N. J. Committee indicated that it might be desirable to limit its
application to those cases where the right of indemnity arises out of contract.
N. J. COMMITTEE REPORT 154-56; UTAH FINAL DrAFPT 40. The N. J. Commission
revised the subdivision to make it subject to Rule 64 and added a provision that
the judgment is conclusive if the defendant in the second action had notice of
and ‘opportunity to defend the first action. N. J. CoMMISSION REPORT 63.

See also proposed subdivision (21.1) discussed at pages 495-96, supra.



Rule 63(22)—Judgment Determining Public Interest in Land
Rule 63(22) provides as follows:

Rule 63. Evidence of a statement which is made other than by
a witness while testifying 